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QUESTION PRESENTED 


Whether the trial court erred in failing to direct a 
verdict in defendant’s favor when the minor plaintiff 
stepped from a sidewalk against a ‘‘DON’T WALK’”’ 
traffic signal into the side of defendant’s bus. 


Jurisdictional Statement 
Statement of the Case 
Statement of Points 
Summary of Argument 
Argument 


1. Since Reasonable Men Could Not Have Differed 
That Upon the Whole Evidence There Was No 
Negligence Upon Transit’s Part, a Verdict Should 
Have Been Directed in Its Favor 


2.The Doctrine of Last Clear Chanee Was Errone- 
ously Applied to This Case 


Conclusion 
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IN THE 


United States Court of Appeals 


For THE District or CotumBia CrRcuIT 
No. 14,385 


D. C. Transit System, Inc., Appellant, 
v. 


Darryu Bates, an infant, by his father and next friend, 
Raymond Bates, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This appeal is from final judgment in a personal injury 
action following a jury verdict in favor of a minor plain- 
tiff. Jurisdiction of this Court to hear the appeal is based 
upon United States Code, Title 28, Section 1291. The 
complaint, answer thereto, and final judgment of the trial 
court appear on pages 1, 3 and 8, respectively, of the 
Joint Appendix. 


STATEMENT OF THE CASE 


_ The minor appellee, through his father and next friend, 
as plaintiff below sued the predecessor of appellant, D. C. 
Transit System, Inc., for damages for personal injuries 
sustained by said minor,’ claiming that a bus of Transit 


1 Appellee Darryl Bates will hereinafter be referred to as the minor 
plaintiff. 
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struck him while he was lawfully in a crosswalk (J.A. 1-2). 
On the trial the jury returned a verdict in favor of the 
minor plaintiff only (J.A. 8, 9). This appeal is based 
upon the refusal of the trial court to direct a verdict in 
favor of Transit at the close of all the evidence. 

On June 29, 1955 at about 7:30 in the evening (J.A. 
10, 14) when it was still daylight (J.A. 12) the minor 
plaintiff, age 6 (J.A. 10) and his brother, age 7 (J.A. 10) 
stood near the north curb at the intersection of P Street 
and Dupont Circle (J.A. 40). A photograph of the site 
appears as plaintiff’s Exhibit 7 on page 18A of the Joint 
Appendix. They were merely talking (J.A. 23, 31). The 
subject was whether the older boy should accompany the 
minor plaintiff back to People’s Drug Store on the south 
corner of P Street and Dupont Circle to exchange a comic 
book that had just been purchased (J.A. 19, 20, 28). Their 
father had given them permission to go to the Drug Store 
(J.A. 12). Their mother testified that, because their 
home was in the downtown area, she had taught them to 
recognize and respect traffic signals (J.A. 15, 16). They 
had been instructed that at an intersection controlled by 
‘“WALK”’ and ‘‘DON’T WALK’’ signs they were not to 
eross the street when the two words ‘‘DON’T WALK’’ 
were lighted up (J.A. 16). The minor plaintiff knew at 
the time of the accident that when the two words ‘‘DON’T 
WALK’”’ were lighted up he should not walk (J.A. 16, 
22, 27). The intersection in question was controlled by 
‘WALK’? and ‘‘DON’T WALK”? devices (J.A. 41, also 
see Exhibit 7 at J.A. 18A). When the boys started their 
argument about whether the older brother should return 
to the Drug Store with the minor plaintiff, the latter saw 
the two words ‘‘DON’T WALK’”’ were lighted up and 
knew that that meant he should not walk (J.A. 22, 23, 27). 
His brother would not agree to accompany him and told 
the minor plaintiff to return alone (J.A. 20, 21). With- 





2The jury’s finding in favor of Transit as to the adult plaintiff’s in- 
dividual claim for medical expenses is not appealed. 
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out looking at the sign again (J.A. 22), the younger boy 
stepped off the sidewalk and scraped his head on the side 
of the bus (J.A. 28). The ‘‘DON’T WALK’? traffic device 
was on when the accident occurred (J.A. 33, 41). The 
minor plaintiff testified that he did not hear the horn of 
the bus and that the bus did not sound its horn (J.A. 21). 
The bus stopped so quickly that the right front tire, about 
six feet from the front of the bus, came to rest against 
the boy’s foot (J.A. 41). 


Transit’s bus driver saw the two boys standing on the 
sidewalk as he began his turn from Dupont Circle into 
P Street (J.A. 40). The bus was then travelling at about 
10 miles per hour, (J.A. 45). Synchronized with the 
‘DON’T WALK’”’ sign, the green arrow controlling the 
bus’s movement into P Street was on (J.A. 41). There 
was no indication that either was going to step into the 
street (J.A. 44, 47). When the front of the bus was ap- 
proximately even with the boys, one of them was pushed or 
jumped out towards the bus (J.A. 40). The bus speed at 
this time was about 5 m.p.h. (J.A. 42, 45) and the driver 
was braking because he was preparing for the regular 
passenger stop, a short distance beyond the place of the 
accident (J.A. 43). He slammed on his brakes with such 
force that the motor stalled (J.A. 40, 43). Someone told 
him to back up because the right front wheel was on the 
boy’s foot (J.A. 40). The right front wheel was over six 
feet behind the bumper (J.A. 41). The accident occurred 
about four feet from the curb of the sidewalk on which the 
boys had been standing (J.A. 42, 48). 


Transit’s request for a directed verdict at the conclusion 
of the evidence was denied (J.A. 56). 


STATEMENT OF POINTS 
1. The Court erred in failing to grant appellant’s motion 
for a directed verdict made at the close of all the evidence. 
2. The Court erred in charging the jury upon the doc- 
trine of last clear chance in an inapplicable case. 


+ 
SUMMARY OF ARGUMENT 


The record in this case demonstrates that the minor 
plaintiff’s own actions were the sole cause of this accident. 
There was no negligence upon the part of the bus driver. 
Since there was no showing of any negligence on the part 
of Transit and the minor plaintiff’s action was the sole 
cause of the accident, the requested directed verdict should 
have been granted. 


What sets this appeal apart from a routine negligence 
ease with a relatively modest verdict is the clear focus 
with which it shows the type of misapplication of the doc- 
trine of last clear chance which has confused bench and bar 
since the decision of Capital Transit Co. v. Garcia, 90 U.S. 
App. D.C. 168, 194 F. 2d 162 (1952) (a two to one decision). 
The instant case was certainly not one to which the doctrine 
of last clear chance could be applied under traditional con- 
cepts because when the peril arose appellant had no chance 
to avoid the accident. Here the peril did not come into 
being until the boy stepped off the sidewalk against a 
“DON’t WALK”’ signal and Transit did not thereafter 
have a chance to avoid the accident. Therefore, the doc- 
trine was inapplicable and this Court should hear this 
appeal en banc, and render an opinion which will clarify 
the effect which should hereafter be given to Garcia by 
the trial courts. 


ARGUMENT 


1. SINCE REASONABLE MEN COULD NOT HAVE DIFFERED 
THAT UPON THE WHOLE EVIDENCE THERE WAS NO 
NEGLIGENCE UPON TRANSIT’S PART, A VERDICT SHOULD 
HAVE BEEN DIRECTED IN ITS FAVOR 

The undisputed evidence established that the bus was 
being driven at a speed of approximately 10 miles per hour 
when the bus driver first saw the minor plaintiff and his 
brother standing on the north sidewalk of the intersec- 
tion of P Street and Dupont Circle. At this time the 
bus was beginning its turn onto P Street. The boys were 
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not walking, wrestling, fighting nor playing (J.A. 23; 31). 
There was no indication that either was about to step 
into the street against a ‘‘DON’T WALK”’ sign. The 
light was green for the bus and the ‘‘DON’T WALK” 
sign was showing against pedestrian travel. When the 
bus was approximately even with the boys, the minor plain- 
tiff suddenly stepped from the sidewalk into the roadway. 
The bus was then travelling at a speed of 5 miles per 
hour and braking because it was to make a regular passen- 
ger stop a short way up the block. Upon seeing the minor 
plaintiff move, the bus driver instantly slammed on the 
brakes with such force that the motor stalled. The boy 
came in contact with the side of the bus which was stopped 
so quickly that the right front wheel, which was slightly 
over six feet from the front of the bus, rested against 
the boy’s foot. The accident occurred about four feet 
(less than two steps) from the north sidewalk on which 
the boys had been standing. 


It is clear from these indisputable facts that reasonable 
men could not have differed upon the conclusion that there 
had been no negligence upon Transit’s part. Roberts v. 
Capital Transit Co., 76 U.S. App. D.C. 367, 131 F. 2d 871 
(1942) (plaintiff walked across a streetcar loading plat- 
form between street intersections). Capital Transit Co. v. 
Gamble, 82 U.S. App. D.C. 57, 160 F. 2d 283 (1947) (child 
ran from behind furniture 13 feet into side of streetcar 
just behind its curved front). The holding and language 
of this Court in Roberts v. Capital Transit Co., supra, are 
particularly applicable. There, the plaintiff stepped off 
a streetcar platform 5 to 10 feet in front of a streetcar 
that was approaching at a speed of from 7 to 12 miles per 
hour. This Court, in affirming entry of judgment notwith- 
standing the jury verdict for the plaintiff, gave the reason 
therefor, equally compelling in this case, at 368, 872: 


‘‘The motorman of the ear, even if he had seen her 
on the platform, would have been justified in assuming 





6 


that she would not attempt to cross immediately in 
front of his ear ... Her evidence shows nothing to 
put the motorman on notice of her intention to cross 
ahead of his car, nor does it show that after she 
stepped down he could, in the exercise of reasonable 
eare, have stopped his car in time. There is accord- 
ingly no basis whatever for the application of the 
last clear chance doctrine.’’ 


Just as in Roberts, there was presented in the present 
ease absolutely no evidence to indicate that the minor 
plaintiff was about to step from a place of safety on the 
sidewalk into the side of defendant’s bus. It is undisputed 
that the boy was merely standing and talking on the walk. 
He was not walking, nor playing nor fighting. The 
“DON’T WALK”? sign was lighted. Certainly, there was 
nothing to put the bus operator on notice that he intended 
to step into the street against the signal. Clearly, the mere 
fact that the boy was standing on a sidewalk with a 
“DON’T WALK”? sign facing it did not put the driver 
on notice of an intention to ignore the ‘‘DON’T WALK’’ 
signal.2 The horn-blowing ordinance was not applicable 
and even if it were applicable, it would constitute no more 
than a scintilla of evidence and as such was clearly in- 
sufficient to go to the jury. Jackson v. Capital Transit 
Co., 69 App. D.C. 147, 148, 99 F’. 2d 380, 381 (1938) cert. 
den. 306 U.S. 630 (1939). There was no indication whatso- 
ever that the standing boy was about to leave the sidewalk 
as he was merely standing on a sidewalk toward which the 





3 Plaintiff’s case is in no way supported by Section 54 of the Traffic and 
Motor Vehicles Regulations (May 1, 1953) because that section concerns 
blowing a horn with respect to certain persons upon a roadway. It is ir- 
relevant here because the minor plaintiff was not in the roadway. The 
regulation reads: 


‘*., . every driver of a vehicle shall exercise due care to avoid colliding 
with any pedestrian upon any roadway and shall give warning by sound- 
ing the horn when necessary and shall exercise proper precaution upon 
observing any child or any confused or incapacitated person upon a 
roadway.’? 
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“DON’T WALK”’ sign faced. Since there was no evi- 
dence that the driver in the exercise of reasonable care 
should have foreseen that plaintiff was about to leave his 
place of safety, it was not incumbent upon the bus driver 
to sound his horn. Faucett v. Bergmann, 57 App. D.C, 290, 
292, 22 F. 2d 718, 720 (1927). Therefore, Transit was 
entitled to a directed verdict. The submission of this case 
to a jury did nothing but allow the jury to speculate as to 
the appellant’s negligence. Thus, in Capital Transit Co. 
v. Gamble, 82 U.S. App. D.C. 57, 160 F. 2d 283 (1947), 
where from behind a stack of furniture, a child of five 
years ran thirteen feet into the street and into the side of 
a streetcar, this Court reversed a judgment for the plain- 
tiff and ordered the complaint dismissed because the weak- 
ness of the plaintiff’s evidence would have permitted the 
jury to but speculate as to the defendant’s negligence. 


The record conclusively demonstrates that it was not 
Transit that was the cause of the accident. The facts in 
this case show that the minor plaintiff’s conduct was the 
sole proximate cause of the accident. He had been taught 
to obey traffic signals, that at an intersection controlled 
by ‘‘WALK”’ and ‘‘DON’T WALK”? signs when the two 
words ‘‘DON’T WALK’”’ were lighted up he was not to 
walk. He knew of this at the time of the accident. The 
last time he looked at the sign before stepping into the 
street the two words ‘‘DON’T WALK”’ were lighted up. 
Yet, without looking again he stepped off against the 
‘DON’T WALK”? sign and into the side of the bus. The 
pedestrian’s own actions, therefore, were the cause of the 
accident. 


2. THE DOCTRINE OF LAST CLEAR CHANCE WAS 
ERRONEOUSLY APPLIED TO THIS CASE 
Despite the showing discussed in Part 1, supra, and 
despite the failure of a showing of any negligence on the 
part of Transit, the case was submitted to the jury under 
instructions which included the doctrine of last clear chance 
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(J.A..57, 64, 65). This is the feature which renders this 
appeal important and necessary. The case is a perfect 
illustration of the confusion that has been resulted from 
the ease of Capital Transit Co. v. Garcia, 90 U.S. App. 
D.C. 168, 194 F. 2d 162 (1952). In that case the doctrine 
of last clear chance was held to be applicable when an east- 
bound pedestrian crossing Connecticut Avenue in a cross- 
walk continued to watch a green traffic light located diag- 
onally to his right and as a consequence struck his nose 
on the side of a streetcar that had approached from his 
left and the opinion went unnecessarily far to state: 


‘‘Clearly there was never a time when the operator 
of the streetear could and the appellee could not have 
avoided the accident by using care. In other words 
appellant’s operator did not have a later chance than 
appellee to avoid the accident. But in the District of 
Columbia the so-called last clear chance doctrine is 
broader than its name.’’ (Emphasis supplied). 


Because of the above quoted language and the decision in 
which it is found, a case such as the present was permitted 
to go to the jury under instructions upon last clear chance. 
By urging Garcia, minor plaintiff’s counsel persuaded the 
trial judge to deny Transit’s directed verdict request (J.A. 
36, 39, 57). This was error because the doctrine of last 
clear chance requires for its application that ‘‘the last 
clear chance is a chance that arises after the peril has 
developed ...’’ Gay v. Augur, 97 U.S. App. D.C. 336, 
337, 231 F. 2d 495, 496 (1956) (a panel of Prettyman, Fahy 
and Danaher, JJ.) (when trial court had correctly refused 
to apply last clear chance after autoist skidded on unfore- 
seen ice) ; Umted States v. Morow, 87 U.S. App. D.C. 84, 182 
F. 2d 986 (1950) (Edgerton, Prettyman and Fahy, JJ.) 
(trial court erroneously applied doctrine to a speeding 
motorist based on what he could have done after the peril 
arose had he not been speeding) ; Dean v. Century Motors, 
Inc., 81 U.S. App. D.C. 9, 154 F. 2d 201 (1946) (Groner, 
Clark and Wilbur Miller, JJ.) (doctrine did not apply when 
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two motorists entered intersection at same time); Cap- 
ital Transit Co. v. Grimes, 82 U.S. App. D.C. 393, 164 F. 2d 
718 (1947) cert. den. 333 U.S. 845 (1948) (Clark and Wilbur 
Miller, JJ., Edgerton, J. dissenting) (doctrine erroneously 
applied where pedestrian went from behind one streetcar 
into path of another); Landfair v. Capital Transit Co., 
83 U.S. App. D.C. 60, 165 F. 2d 255 (1948) (Stephens, 
Clark and Wilbur Miller, JJ.) (Doctrine inapplicable 
where motorist attempted U-turn immediately in front of 
streetcar) ; and the doctrine by its very nature ‘‘.. . rests 
upon the assumption that he is the more culpable whose 
opportunity to avoid the injury was later.’’ Kansas City 
Southern Ry. v. Ellzey, 275 U.S. 236, 241 (1927). In 
the present case, as in the case of Capital Transit Co. v. 
Garcia, supra, the vehicle driver could do nothing to avoid 
the accident after the prerequisite peril arose. Therefore, 
as this Court has stated both before and since Garcia, the 
doctrine should not apply. Guy v. Augur, supra; United 
States v. Morow, supra; Dean v. Century Motors, Inc., 
supra; Landfair v. Capital Transit Co., supra; Roberts v. 
Capital Transit Co., supra. 


The language quoted from Garcia, swpra has been re- 
sponsible for the application of last clear chance to cases 
where there is no chance ‘‘that arises after the peril has de- 
veloped.’’ Thus, the trial court herein mentioned that no 
warning signal was given and that with the movement of the 
child there was a ‘‘possible application’’ of the last clear 
chance (J.A. 39). This was error because it is not what goes 
before but what can be done ‘‘after the peril has developed’’ 
that calls the doctrine into play. Gay v. Augur, supra; 
United States v. Morow, supra. Here, no peril existed 
until the pedestrian stepped from the sidewalk. No sound- 
ing of a horn nor application of brakes could thereafter 
have prevented the accident which occurred almost in- 
stantaneously and only four feet from the street edge. 
Yet the gong-sounding facet of Garcia was misapplied to 
a situation existing before any peril had developed. This 
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was error. Even within its own facts Garcia is logically 
erroneous because only he had the last chance to avoid 
striking his nose on the streetcar side. Certainly, the scope 
of that case should not be extended to include cases where 
there is no possible negligence subsequent to the inception 
of the peril. Accordingly, this case should be reversed 
for failure to grant Transit’s request for a directed verdict. 


CONCLUSION 


This appeal is from a verdict which was for a sum con- 
siderably less than the cost to appellant of the appeal. Yet 
the case is an important one on principle for it provides an 
opportunity to stop an erosion of justice which can and 
has eost large sums. If a defendant has been guilty of 
no negligence, or if an accident is contributed to by negli- 
gence of a plaintiff, our system contemplates that the 
defendant not be subjected to a lability for damages in 
any amount. This is such an appeal. Accordingly, the 
case should be reversed for failure to grant Transit’s re- 
quest for a directed verdict made at the close of the evi- 
dence. 


Respectfully submitted, 


Frank F’. Roperson, 
JEREMIAH C, COLLINS, 
810 Colorado Building, 
Washington, D. C. 
Attorneys for Appellant. 
Hocan & Hartson, 
Of Counsel. 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 5328-55 
DarryrL Bates, an infant, by his father and next friend, 
Rayrmonp Bates, 1517 New Hampshire Avenue, N. W. 
and 
Raymonp Bates, 1517 New Hampshire Avenue, N. W., 
Washington, D. C. 
Plaintiffs 
vs. 
Tue CapitaL Transit Company, a body corporate, 36th and 
M Street, N. W., Washington, D. C. 
137 Filed December 6, 1955 
Complaint for Damages 


The complaint of Darryl Bates, an infant, by his father 
and next friend, Raymond Bates, and by said Raymond 
Bates on his own behalf, states to this Honorable Court 
as follows: 


1. That this Court has jurisdiction of this action by 
virtue of Title 11, Section 306 of the District of Columbia, 
1951 Edition. 

2. That the infant plaintiff sues through his father and 
next friend who is an adult citizen of the United States and 
a resident of the District of Columbia. The defendant 
is a corporation doing business in the District of Columbia. 


3. That on, to wit, the 29th day of June, 1955 the infant 
plaintiff, a boy six years of age, was walking across P 
Street, a public highway, in a southerly direction, and in 
the crosswalk so designated for pedestrians. That a bus 
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belonging to the defendant corporation and operated by 
its employee and agent, David E. Rice, was proceeding 
around Dupont Circle and turning right into P Street in 
a westerly direction. That the said bus was negligently 
and carelessly driven against the infant plaintiff, knocking 
him to the street, one of the wheels passing over his 
foot. 


138 4, Asaresult of defendant’s negligence, the infant 

plaintiff suffered a severe, painful and permanent 
injury to his foot, leaving an unsightly scar, a severe 
and painful laceration to his head, numerous and painful 
bruises to his body, and severe shock to his nervous system. 
It was necessary that plaintiff Raymond Bates expend 
considerable sums of money for the hospitalization, care 
and surgical treatment of his infant son. 


Wuererore, Plaintiff Darryl Bates demands judgment 
in the sum of $25,000.00 and 


Wuenrerore, Plaintiff Raymond Bates demands judgment 
in the sum of $5,000.00 and 


For court costs and for such other relief as the Court 
may deem just and proper. 


Currrorp C. KasLtow 
Clifford C. Kaslow 
Attorney for Plaintiffs 
1010 Vermont Avenue, N. W. 
Washington, D. C. 


Plaintiffs demand jury trial on all issues. 


Currrorp C. KasLow 
Clifford C. Kaslow 
Attorney for Plaintiffs 
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139 Filed December 23, 1955 
Answer ; 
First DEFENSE | 


Defendant admits that on June 29, 1955, the infant 
plaintiff, Darryl Bates, came into contact with one of 
defendant’s buses at or near the intersection of P Street 
and Dupont Circle, N. W., in the District of Columbia. 
Defendant denies that there was any negligence in the 
operation of its bus which caused or contributed to the 
accident. Defendant is without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
contained in the complaint concerning the injuries and 
damages. The remaining allegations of the complaint are 
denied. - 

Seconp DEFENSE 





The accident to the minor plaintiff, Darryl Bates, was 
caused or contributed to by his own negligence and lack 
of due care for his own safety, and by that of the adult 
plaintiff, Raymond Bates, and by that of the minor plain- 
tiff’s older brother, who was present at the time. 


Hocan & Harrson 
By Frank F. Roserson 
Attorneys for the Defendant 
810 Colorado Building 
Washington 5, D. C. 


CEE ee Eee 


141 Filed July 3, 1957 
Pretrial Proceedings 
STATEMENT oF NATURE OF CaSE: 


P seek damages from D contending that minor P 6 year 
old pedestrian was struck by Ds bus as a result of Ds 
negligence in failing to sound horn, failing to maintain 
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proper lookout, and failure to stop its bus in vicinity of 
P St. and Dupont Circle on June 29, 1955 as a result of 
which Ps contend that minor P suffered a permanent 
injury to his foot and injuries to his head and nervous 
system. Special damages are claimed in sum of $504.50. 


D contends that infant P at time and place in question 
stepped into the side of one of its buses; demies that the 
accident was caused by its negligence and alleges it was 
the result of the negligence of contributory negligence 
of minor P who stepped off a curb into side of Ds bus 
without keeping proper lookout and without obeying 
trafic signal. Pretrial statements of parties hereto 
attached and made part hereof by reference. D also denies 
the extent of injuries and damages claimed. 


StrputaTions: Pertinent traffe regulations may be 
received without formal proof. D.C. Transit System Ine. 
is substituted as Deft. Further discovery by both parties 
provided there is no delay of trial. D Entitled to physical 
examination of P by doctor of its choice before September 
ist. Mutual exchange of names and addresses of witnesses 
to accident within 10 days. Photographs, initialed by 
counsel, may be received without formal proof. Parties 
shall exchange medical reports within 10 days. 


LurxHer YounGDAHL 
Pretrial Judge 
Cuirrorp C. KasLow 
Atty. for Pltf. 


Hocan & Hartson 
By: Francis L. Casty, Jr. 
Atty. for Deft. 
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142 Filed July 3, 1957 
Defendant’s Pretrial Statement 


The defendant admits that on June 29, 1955, the infant 
plaintiff stepped into the side of one of its buses, which was 
proceeding from Dupont Circle on to P Street, N.W., in 
a westerly direction. The defendant denies that the said 
accident was the result of any negligence on its part and 
alleges that it was the result of the neghgence or con- 
tributory negligence of the minor plaintiff who stepped 
off of a curb into the side of defendant’s bus without 
keeping a proper lookout and without obeying a pedestrian 
traffic signal. The minor plaintiff’s conduct was in viola- 
tion of pertinent traffic regulations and in violation of 
the defendant’s right of way. Defendant asserts that the 
minor plaintiff’s injuries, if any, were the result of the 
negligence or contributory negligence of the adult plain- 
tiff in permitting the minor plaintiff to traverse heavily 
travelled highways without proper supervision. The minor 
plaintiff’s injuries were the result of the negligence or 
contributory negligence of his older brother, who was 
acting at the time as the agent of the adult plaintiff in 
caring for the minor plaintiff, in that he failed to properly 
supervise and control the actions of the minor plaintiff on 
a heavily travelled highway and indeed he caused or 
abetted the minor plaintiff to proceed into the side of the 
defendant’s bus. 


143 REQUESTED STIPULATIONS 


1. The D. C. Transit System, Inc., shall be substituted as 
defendant pursuant to Section 14 of the Transit Reorgan- 
ization Act. 


2. Discovery in this case shall remain open but shall not 
delay the trial. 


3. The plaintiffs will furnish the defendant with copies 
of all medical reports within ten days. 
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4. The defendant may have a physical examination of 
the minor plaintiff by a physician of its choice. 


5. The parties will exchange the names and addresses 
of all known witnesses to the accident and the events im- 
mediately prior to and immediately after the said accident, 
within ten days. 


6. Photographs initialed by the Pretrial Court may be 
admitted without formal approval. 


7. Pertinent traffic regulations may be admitted without 
formal approval. 


Hocan & Hartson 
By Francis L. Casey, JR. 
Attorneys for Defendant 
810 Colorado Building 
Washington 5, D. C. 


144 Filed July 3, 1957 
Pre-Trial Statement 


This is a suit for damages by Raymonp Bares, on behalf 
of his minor son, DarryL Bates, and in his own behalf. 
This claim arises out of an accident when Darryt Bates 
was struck by a Capital Transit Company bus, negligently 
operated by one of its employees on June 29, 1955 at 
P Street and Dupont Circle, Washington, D. C. Darryn 
Bates, the minor plaintiff, suffered a severe, painful and 
permanent injury to his foot, leaving an unsightly scar, 
besides an injury to his head and great shock to his nervous 
system. 


Special damages are: 


Children’s Hospital 
Dr. Harold H. Hawfield 
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Requested stipulations: Traffic regulations for the 
District of Columbia at the time of the accident. 
And Pictures. 


| Currrorp C. Kastow 
Clifford C. Kaslow 
 % Attorney for Plaintiffs 
1010 Vermont Avenue, N. W. 
Washington 5, D. C. 


aS 152 Filed January 13, 1958 
Defendant’s Requested Instruction No. 3 


aot The bus driver in this case was entitled to assume that 

the minor plaintiff would not go into the street against a 

‘‘don’t walk’’ sign unless and until a reasonably prudent 

3 man in his position would or should have realized that 
the minor plaintiff was going to do so. 














DENIED 


> Obj Noted by Def | 
JOK | 


156 Filed January 13, 1958 ! 
Verdict and Judgment : 


This cause having come on for hearing on the 13th day 
of January, 1958, before the Court and a jury of good and 
lawful persons of this district, to wit: 





Ruth M. Dieffenbach Oswald N. Trough 
” Mary S. Reiskin William J. Keefe 

Sara C. Mather Robert E. Love 

Alice A. Haynes Julius Weisser 


Thomas F. Dickens, Jr. Crogher D. Butler : 
Omer W. Clark Francis E. Westlein | 
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who, after having been duly sworn to well and truly try 
the issues between Raymond Bates, plaintiff and D. C. 
Transit System, Inc., defendant and after this cause is 
heard and given to the jury in charge, they upon their 
oath say this 13th day of January, 1958, that they find for 
the defendant against said plaintiff. 

WHEREFORE, it is adjudged that said plaintiff take nothing 
by this action, that said defendant go hence without day, 
be for nothing held and recover of plaintiff his costs of 


defense. 
Harry M. Huu, Clerk, 


By Danrext J. Mencozoni 
Deputy Clerk. 


By direction of 
Judge James R. Kirktanp 


157 Filed January 13, 1958 
Verdict and Judgment 


This cause having come on for hearing on the 9th day 
of January, 1958, before the Court and a jury of good and 
lawful persons of this district, to wit: 


Ruth M. Dieffenbach Oswald N. Trough 
Mary S. Reiskin William J. Keefe 
Sara C. Mather Robert E. Love 
Alice A. Haynes Julius Weisser 
Thomas F. Dickens, Jr. Crogher D. Butler 
Omer W. Clark Francis E. Westlein 


who, after having been duly sworn to well and truly try 
the issues between Darryl Bates, infant, by his father and 
next friend Raymond Bates, plaintiff, and D. C. Transit 
System, Inc., defendant, and after this cause is heard and 
given to the jury in charge, they upon their oath say this 
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13th day of January, 1958, that they find the issues afore- 
said in favor of the plaintiff and that the money payable 
to him by the defendant by reason of the premises is the 
sum of One Thousand ($1,000.00) Dollars. 

WHEREFORE, it is adjudged that said plaintiff recover 
of the said defendant the sum of One Thousand ($1,000.00) 
Dollars, without costs. 

Harry M. Huu, Clerk, 


By Danret J. MENcoBonli 
Deputy Clerk. 


By direction of 
Judge James R. Kirxuanp 
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EXCERPTS FROM TRANSCRIPT OF TESTIMONY 


3 Raymond Bates 
one of the plaintiffs, called as a witness by counsel for 


plaintiffs and being first duly sworn, was examined and 
testified as follows: 


Direct Examination 
By Mr. Kaslow: 


2 * eB e * * * * * Ld 


Q. Where do you live? A. 1519 New Hampshire 
Avenue, Northwest. 

Q. And your place of business? A. Ray Bates 
Associates; it is an interior decorating business, at 2928 
M. Street, Northwest. 


+ Q. Mr. Bates, are you the father of Darryl Bates? 
A. I am. 


Q. And of Schuyler Bates? A. I am. 

Q. How old is Darryl Bates? A. At this moment? 

Q. At this time. A. Eight, goimg on nine. 

Q. How old was Darryl when the accident happened in 
June of 1955? A. Six. 

Q. Just turned six? A. Just turned six. 


Q. How much older than Darryl is Schuyler? A. 
Schuyler is 15 months older than Darryl. 
Q. So that Schuyler was six and Darryl was seven? 
Rather, Schuyler was seven and Darryl, the injured 
5 plaintiff here, was six? A. Yes. 
Q. Now directing your attention to June 29th, at 
approximately seven-thirty in the evening— 
The Court. June 29th, 1955? 
Mr. Kaslow. June 29th, 1955. Pardon me, Your Honor. 
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By Mr. Kaslow: 
Q. —did something happen to Darryl? A. Yes. 
* * * * * * * * zd s 


Did there come a time when you received information 
that Darryl was injured? 

The Witness. Yes, sir. 

The Court. As a result of that information, what did 


you do? 
The Witness. I dashed across the park. 


Q. How far from the scene of the accident did you 

6 live? A. Well, the park is approximately a block 

wide, and I live four doors from the corner of Dupont 

Circle. So it is a block and four houses, or a block and a 
quarter, approximately. 

Q. So you were there immediately after the occurrence? 
A. Yes. 

Q. And what did you find? A. Darryl was laying in the 
gutter, and his foot was bleeding through the shoe, which 
had been in some way torn open. Somebody had had the 
good sense to cut the shoe open, so that they could see 
what was happening. I don’t know who that was. But 
that had happened a few minutes before that. 


* * * * & * * * * * 


10 Q. Mr. Bates, when were the boys to go to camp? 

A. The morning following the night of the accident. 

Q. And how long had they been out of school? A. Our 

children go to school most of the year. We send them to 

a private school. They have a summer vacation, with 
four or five months, or three months. 


* * * * * * * * * ad 


11 Mr. Kaslow. I have no further questions. 


Cross Examination 
By Mr. Roberson: 


Q. Mr. Bates, who told you that an accident had 
happened? A. My older boy. 
Q. The boy who was with the son who was hurt? A. Yes. 
* * * * * * ad * * 
Q. Still daylight? A. Yes. 
* * * * * * * 5 * 


Q. Were you at home at the time the boys left their 
home for the drugstore? A. Yes, I was. 
12 Q. Did either of the boys ask you for permission 
to go to the drugstore? A. Yes, they did. 

Q. And you gave them permission? A. I gave them 
permission. 

Q. How long have you lived within three or four doors 
of Dupont Circle, Mr. Bates? A. Something over three 
years. 

Q. At that time you had hved there something over 
three years? A. No. I had been there a year and a half. 

Q. You were familiar with the traffic conditions there 
at Dupont Circle? A. I was. 

Q. You realized there was a lot of vehicular traffic going 
around the circle and turning off the various side streets? 
A. I did. 

Q. Didn’t you consider it dangerous to allow six-or- 
seven-year-old youngsters to go unattended around there? 
A. Frankly, I did not. 

Mr. Roberson. That is all. 


Redirect Examination 
By Mr. Kaslow: 


Q. Mr. Bates, a question I neglected to ask you. 

13 Dupont Circle, could you describe that area there, 
the circle itself? A. It is a highly trafficked place. 

Q. I mean the circle itself, within the perimeter of the 
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circle. Is it grass? Is it lawn? Et cetera. A. The circle 
itself is a park which comprises mostly grass and a 
fountain in the center, and cement walks leading into each 
of the streets. 

Q. And benches? A. And benches. 

Q. Are children often there? A. Yes, quite frequently. 

Q. Most of the time? A. Most of the time. 

Q. Are many children there? A. All of my children’s 
friends meet there. 

Q. They meet at the circle? A. Yes. 

Q. Is it likely you would find children there at seven- 
thirty in the evening? A. In the summer time I would 
say yes. 

Q. When it is daylight? <A. Yes. 

Q. Do you know whether Darryl could read at 
14 that time, when he was six years of age? A. No; I 
am sure he couldn’t read— 

Q. Well, could he read? <A. No. 


* * * * ® * * * * * 
15 Opal M. Bates 


called as a witness by counsel for plaintiffs and being first 
duly sworn, was examined and testified as follows: 


Direct Examination 
By Mr. Kaslow: 


* * * # * * * * * * 


Q. What is your occupation, other than mother of these 
two boys? A. Interior decorating business. I do the 
office part of the work. 

Q. I see. Does that necessitate your being away from 
the home? A. Yes, it does. 


* * * * * * * * * bd 


16 Q. Mrs. Bates, at the time of this accident in 

question, which was June 29, 1955, how old was 
Darryl? A. Darryl had just reached his sixth birthday 
a few days before. 
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Q. And Schuyler? A. Schuyler was seven a few 
months. 

Q. Directing your attention to the day in question, 
June 29, 1955, and approximately seven-thirty in the 
evening, could you tell the Court and jury what happened 
to Darryl, of your own knowledge? When did you first 
hear about the accident? A. We had just finished our 
dinner. We had come home from work and had dinner 
with the children. And they had left the house about five 
or ten minutes previously and gone across Dupont Circle 
to the drugstore to buy some comic books to take on a 
train trip from Washington to New Hampshire, where 
they were going to camp the next day. 

I was on the third floor of the house, and my husband 
was on the first floor, and our older little boy, Schuyler, 
ran in screaming and erying, and said Darryl had been 
run over. And Mr. Bates ran across the park to the scene 
of the accident. And I stayed on the front sidewalk of 
the house, both to comfort Schuyler; and at that time I 
didn’t know whether he was just hurt or dead or what. 


£ * # s * * * * * * 


17 Q. Before and after the accident, when you were 

‘at work with your husband at your place of business 

over at, I think it is the 3000 block of M Street— A. Yes. 

Q. —did you have someone in the house looking after the 

boys? A. Yes, we employed a full-time maid who lives 

in, and she is there at all times except week ends when 
I am with the children, and Thursday afternoons. 


* * * * ? * * * e * 


18 Q. What instruction did you give the maid as to 

Darryl’s and Schuyler’s going to the drugstore, or 
elsewhere in the near vicinity? A. She was supposed to 
keep them in the block of our house. However, since we 
had lived downtown most of their lives, I had tried to 
teach the children to cross the streets and use the lights, 
because their only play area was across in Dupont Circle, 
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which is in the middle of streets, and our house has 
nothing but a cement yard. 

Q. Would you describe Dupont Circle, within its 
perimeter. Is it a park-like place? A. It is a park-like 
place. The neighborhood children do play there. 

Q. Many children? A. Many children, particularly in the 
summer time. 

We were trying to get the children off to camp so that 
there wouldn’t be a danger of them having too much time 
to be on the streets. 

Q. How long before the accident had the children been 
let out of school for their vacation? A. About two weeks, 
I believe. 

Q. And therefore if they were going to camp the next 
morning, they would only be out of school for two weeks? 
A. Yes. 

Q. So that they would be around the neighbor- 
19 hood for just about two weeks. 


* * * ae * ca * 
Cross Examination 
By Mr. Roberson: 


Q. Mrs. Bates, there is a lot of traffic around Dupont 
Circle, isn’t there? A. Yes, there is. 

Q. Didn’t you consider it dangerous to allow little boys 
six or seven years old to cross there without supervision? 
A. If they had never lived in that part of town or had not 
been raised there, I would say yes, it was very dangerous. 
But we had lived in Georgetown over our business, for 
economical reasons, until about six months before we 
moved to Dupont Circle, and they had been taught to 
watch the hghts and the cross streets with care. 

Q. Well did Darryl at the time of this accident know 
that he was not supposed to walk when the light against 
him said ‘‘Don’t walk’’? 

Mr. Kaslow. I object to that, Your Honor. 
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The Court. You must consider the child’s age and his 
ability to read and write. 


20 By Mr. Roberson: 


Q. You say you had taught him to control his move- 
ments by the lights? Is that right? A. Yes. 

Q. And these lights around Dupont Circle where you 
lived are the type that flashed ‘‘Walk’’ or ‘‘Don’t walk,”’ 
according to the traffic, aren’t they? A. Yes. 

Q. Had you taught the children the meaning of those 
two words, or when to move and when not to move? A. 
The color changes. He would go by the color, rather than 
being able to read the words. 

Q. In other words, you had taught Darryl and Schuyler 
also that when both lights were lighted up, they should 
not walk? A. That is right. 

Q. And Darryl knew that at the time of this accident? 
A. And they knew to cross on the crosswalk. 

Q. Excuse me. Did Darryl know that at the time of 
this accident? A. Yes. 

Q. And did his seven-year-old brother know that at the 
time of the accident? A. I believe so. 


a * * * * * * * * a 


Q. Was the maid working the day of this 
accident? <A. Yes. 

Q. Was there any reason why the maid or you or Mr. 
Bates couldn’t walk a few doors to the drugstore with 
these boys? A. The temperature that day was about 90 
degrees, and I was very tired when I came home from 
work. And I still had to do all of the final packing for 
the boys to leave. And the maid was cleaning the dishes. 
And Mr. Bates had a business appointment and he was 
just finishing his dinner. 

And they did go alone. They had been alone before. 
And they had been very careful, to my knowledge, up until 
this happened. 
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Q. And did you have any rule about their staying to- 
gether? A. Yes. I asked them to please cross the streets 


together. 
Q. Had you ever lmown that to be disobeyed? 
A. No. 
22 Q. Was your rule that Darryl was not to cross the 


street without Schuyler with him? A. They were to 
cross together. 
Q. And they both knew that at the time of the accident? 
A. I believe so. 
Mr. Roberson. That is all. 


* * * * * * bd * * * 


23 Mr. Kaslow. Is Your Honor satisfied? 
The Court. You may examine him. 
Mr. Roberson. I am satisfied. 
The Court. Very well. The Court will rule the child is 
competent to testify under oath. 
You may proced to administer the oath to him. 
Darryl, you may stand up there a minute. 


Thereupon 
Darryl Bates 


one of the plaintiffs, called as a witness by counsel for 
plaintiffs and being first duly sworn, was examined and 
testified as follows: 


Direct Examination 
By Mr. Kaslow: 


24 Q. What is your full name, Darryl? A. Darryl 
Walter Bates. 
Q. And how old are you, son? A. Hight, and a half. 
Q. You are eight and a half now? A. Yes. 
Q. And when is your next birthday, Darryl? A. May 
20th, eight days before school is out. 
Q. Darryl, I am going to show you a picture—this is the 
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picture we have admitted, Your Honor—and ask you, what 
is that'a picture of, Darryl? A. The drugstore. 

Q. Is that Peoples Drugstore? <A. Yes. 

Mr. Kaslow. Your Honor, I think it might be best for 
him to step down for a minute so he can show this picture. 

The Court. Yes. Put a chair over there for him. 

Mr. Roberson. We will stipulate this depicts a scene of 
the accident, Your Honor. 

The Court. Very well. By stipulation the scene depicted 
by that photograph will be received in evidence as Plain- 
tiffs’ Exhibit 7. 


(The photograph was marked and received in evidence 
as Plaintiffs’ Exhibit No. 7.) 


25 By Mr. Kaslow: 


Q. Darryl, going back to June 29th, 1955, is that when 
you were injured? <A. Yes. 
Q. And where were you injured? Do you see the place 


on this picture? A. Right about there. 

Q. In that light place? A. Yes. 

The! Court. Will you gentlemen mark that, please, with 
a symbol of some kind. 

Mr. Roberson. Your Honor, could we have him describe 
it in words, and then put it on the photograph, because 
I think if we could get it in words that would be more 
accurate for the record. 

The Court. Well, in baseball there is a play called 
‘‘fielder’s choice.’? I never have understood whether the 
second baseman goes back to get the ball, or the outfielder 
comes in. So suppose you take the fielder’s choice. 

Keep your voice up, gentlemen. 

Mr. Roberson. I don’t think Mr. Kaslow should mark 
it, if Your Honor please. 

The Court. Do you want the child to mark it? 

Mr. Roberson. Yes, sir. 

The Court. Very well. 
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Defendant's Exhibit No. 7 
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26 By Mr. Kaslow: 


Q. Darryl, you pointed to there. Would you put a mark 
there with my pen. 


e * * * % * * * ss 


Mr. Kaslow. If the Court please, he did it, anyway. 
Mr. Roberson. He did; the child marked it. 
The Court. Very well. 


By Mr. Kaslow: 


Q. Now, Darryl, take your seat again. Is that 
Zi where you were when the bus struck you? A. Yes. 

The Court. Don’t lead the child. Find out where 
he was and what he did. 


By Mr. Kaslow: 


Q. Darryl, how did you get there? Were you going to 
the drugstore that night? A. Yes. Schuyler was coming 
across with me, only he was behind me, a little bit behind 
me. 

Q. Well, just to be straight, Darryl, you went to the 
drugstore once, to get some books, didn’t you? <A. Yes. 

Q. And did you go with Schuyler that time? A. Yes; 
he came across the street with me. 

Q. Now did he go in the drugstore with you? A. No; he 
waited outside. 

Q. Is that outside the drugstore? <A. Yes. 

Q. Right outside the door? A. Yes. 

Q. And you bought the books? A. Yes. 

Q. And then what did you do, Darryl? <A. I walked 

outside. 
28 Q. And you met Schuyler? A. At the door. 

Q. And then where did you go? A. We went 
across the street. And then Schuyler asked me, ‘‘What 
kind of books did you get?’’ And I showed them to him. 
Then he wanted me to go back and get the same kind of 
books as I got. 
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Q. And what kind of book was that, Darryl? A. A Gene 
Autry book. 

Q. So when he told you to go back and get the same kind 
of book that he had, what did you say? Did you say no? 
A. I said, ‘‘Come on back with me.”’ 

Q. And what did Schuyler say? A. And Schuyler said, 
‘‘No, you go.’’ He said, ‘‘You picked that other one out.’’ 

Q. He thought since you made the mistake, you ought 
to go yourself? 

* a * * * * * * * * 
29 The Court. Go back to the point where he said 

there was a discussion and then a question of what 
should be done about it. 

Mr. Kaslow. Yes. 


By Mr. Kaslow: 


Q. Now when Schuyler told you to go back, what did 
you tell him? A. I said that ‘‘You come back with me.”’ 

Q. Isee. And what did he say then? A. And then he 
said, ‘‘No, you go back, since you made the mistake.”’ 

Q. I see. And where were you standing while you 
were doing this discussing about going back? A. Right 
about here. 

* * * * ® * Re * * ® 

Q. Right on the edge? A. Yes, right about here. 

30 The Court. I am wondering, by way of a sugges- 

tion, could he keep his finger at the spot where he 

said he stood, and pass in front of the jury so all of them 

could see. And move down to the other end so the other 
jurors can see. 


(The witness accordingly indicated before the jury.) 


* * * * & * * * * 


By Mr. Kaslow: 


Q. And when you told him to come back with you, what 
did he say? A. He said, ‘‘You go yourself, since you made 
the mistake.”’ 
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Q. Were you facing the drugstore when he told you 
that? Where were you facing? A. I was facing the drug- 
store. 

Q. And which way was he facing? A. He was facing a 
little sideways toward me. 

Q. Isee. Did you agree, or did you push back and forth 
or argue further? What happened? A. I said, ‘‘Come on, 
Schuyler. You come with me.’’ 

Q. And then what happened, Darryl? A. And then he 
said, ‘‘Come on.’’ And then I said, ‘‘Okay.’’ And so 

then that is when I started to go across the 
31 street. 

Q. And what happened when you started to go 
across the street? A. I forgot all about the lights and 
I stepped off the curb and the bus hit me. 

Q. I see. Now, Darryl, when did you first see the bus? 
A. The first time I saw the bus was after it hit me. 

Q. I see. Did you see it before it hit you at all? A. No. 

Q. Darryl, how did you feel after this bus hit you? 
A. All I saw was the bus, and then I didn’t know what 
hit me. 

Q. Where was your foot? A. It was under the bus 
wheel. And somebody said, ‘‘Go back. The bus wheel is 
on the kid’s foot.”’ 

Q. Was that the front wheel or the back wheel? A. I 
think it was the front. 

Q. Isee. Then what did you do? What happened when 
you heard that? A. It backed up. 

Q. It backed up? Amd then what happened, Darryl? 
A. All I heard was a siren. 

Q. What was that? A. It was the ambulance, I 

think. 

Q. I see. Did you hear a horn at all? A. No. 

Q. You didn’t hear the bus driver blow the horn? 
A. No. 

Mr. Kaslow. That is all, Your Honor. 
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Cross Examination 
By Mr. Roberson: | 


Q. Darryl, did you know that you were not supposed to 
walk against the signal, that is, when both words were 
lighted up. A. I knew that, but I forgot to look. 

Q. Well didn’t you look just before you stepped off 
the curb? A. No. 

Q. You are sure of that, Darryl? A. Yes. 

Q. Do you remember coming up to a lawyer’s office back 
in May, with your lawyer, and being asked questions about 
how the accident happened? <A. Yes. 

Q. Let me read you a question and answer that was 
asked you at that time, and ask you if that refreshes your 
memory about whether the light said ‘‘Don’t walk’’ or 
not—reading from page 12. 

Darryl, listen to these questions and answers, 

33 and I will ask you if they were asked you and if 

you answered this way when you went up to the 
lawyer’s office in May of 1957, just a few months ago. 

Reading from page 12, Your Honor. 


‘‘Question: And you knew that you weren’t supposed 
to walk when the word in front of it was lit? 

‘¢Answer: Yes. 

‘‘Question: That meant ‘Don’t walk,’ is that right?’’ 

A. Yes. 

Q. Now you just listen to me: 


‘*(The witness nods his head.) 


“Question: Darryl, you can’t just nod your head, 
because this man (indicating) has to repeat what you say. 
Does that mean ‘Don’t walk’? 

‘“‘Answer: Yes. 

‘‘Question: When the two words are lighted up? 

‘‘Answer: Yes. 

‘*Question: And you knew that at the time you were hit? 

‘“‘Answer: Yes.”’ 


Se ee a ee 
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Were those questions asked you and did you answer 
that way? A. Yes. 
34 Q. And reading again from page 16 of that same 
paper, at the time you were up there having the 
lawyers ask you questions— 


‘‘Question: And what kind of a light were you looking 
at? Did it have words on it or was it a round light? 

‘‘Answer: It was one that had the words on it. 

‘‘Question: And that said ‘Don’t walk’? 

‘‘Answer: Yes.’’ 


Were those questions asked and did you answer that 
way, Darryl? A. Yes. At first I saw the light, but that 
was before we had the quarrel. And then after we had 
it, I didn’t look at the light. 

Q. Could you tell me that again? I didn’t understand 
it. A. Well, see, before me and Schuyler, before he told 
me to go back, J saw the light there. But after, I didn’t 
see the light, after he told me that. 

Q. Well, the last time you looked at the light, it said 
‘“‘Don’t walk’’? Is that correct? A. Yes. 

Q. And was that just before you stepped off? A. No. 
It was around five minutes before. 

Q. Oh, you didn’t stand there and argue with 
35 your brother for five minutes, did you? A. Well, 
it seemed about that long. 

Q. It seemed like a long time? A. Yes. 

Q. Were you and your brother wrestling or fighting 
about going back? A. No. We were just talking. 

Q. Did he give you a little shove to help you go back? 
A. He just said ‘‘Come on,’’ and just nudged me. 

Q. Did he give you a nudge toward the curb? A. No; 
he just nudged me over to the side. 

Q. To the side of what? A. The curb was right about 
here, and I was right about here. And he just nudged my 
arm. He said ‘‘Come on.”’ 

Q. He nudged your arm, and did you then start right 
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out? A. And I said, ‘‘Well, okay,’’ and then I started 
out. 

Q. Did the accident happen just as soon as you stepped 
off the curb? A. No—after I took around two steps. 

Q. Was your foot still in the air when you were in 
contact the first time with the bus? A. The first time I 

saw the bus I just nudged my shoulder sort of like 
36 _—ithat, and that is all I remember. I had my foot up 

in the air, and I looked over like that and it was 
right about on my foot. 

Q. Well, Darryl, referring to page 11 of this report of 
when you were asked about this accident back in May of 
1957, were you asked these questions and did you answer 
this way ?— 


‘Question: Had you stepped down on the street before 
you were run over or was your foot still in the air? 

‘Answer: It was still in the air. 

‘Question: You were stepping off the curb? 

‘‘ Answer: Yes.”’ 


And those questions, were they asked and did you answer 
that way? A. It seemed like I was just stepping off the 
curb, because it just seemed like I stepped two steps. I 
don’t know how many steps I exactly stepped. 

Q. You don’t now know whether your foot was hurt as 
you took the first step off the curb, or whether you had 
taken one or two steps? A. Yes, I would say I took two or 
one steps. I am not sure. 

Q. Well, at the deposition, referring to page 11 and 12 
also, were these questions asked of you and did you answer 
this way ?— 


‘‘Question: Before you stepped off the curb or 
started to step off the curb, to go back to the drug- 
store, did you look to see what the sign said across the 
street? 
‘Answer: Yes. 
‘‘Question: What did the sign say? 





29 


‘‘Answer: I think it said ‘Don’t walk.’ 

‘‘Question: That is when the two words are lit up on 
the sign? 

‘‘Answer: Yes. 

‘‘Question: In red letters? 

‘sAnswer: Yes.’’ 


Were those questions asked you and did you answer 
that way, Darryl? 


By Mr. Roberson: 


Q. I ask you if those questions were asked and answered 
that way, Darryl. 

The Court. Suppose you read it to him again, because 
of the interruption. 

Mr. Roberson. Yes, sir. 


By Mr. Roberson: 


Q. Darryl, were these questions asked you and did you 
answer this way at the lawyer’s office in May of 1957— 


‘‘Question: Before you stepped off the curb or started 
to step off the curb, to go back to the drugstore, did you 
look to see what the sign said across the street? 

‘‘¢Answer: Yes. 

‘‘Question: What did the sign say? 

‘¢Answer: I think it said ‘Don’t walk.’ 

‘‘Question: That is when the two words are lit up on 
the sign? 

‘*Answer: Yes. 

‘‘Question: In red letters? 

‘Answer: Yes.”’ 


Were those questions asked you and did you answer 
that way at the time of this deposition? A. As I stepped 
off the curb, and I don’t know how many steps I took, I 
looked up at it and then the bus hit me. 





26 


39 'Q. We are interested right now in whether the 

sign you saw right in the middle of that street said, 
with both words lighted up, said ‘‘Don’t walk,’’ when you 
looked at it. A. Yes. 

Q. Did you have a rule in your family, Darryl, about 
crossing the street alone or with your brother? <A. Yes. 
But my brother, when he was about to come across with 
me, and then he just stopped. And then he just started 
to let me walk the rest of the way. 

Q. What was the rule about your not crossing the street? 
A. To not cross without my brother. 

Q. And you knew that he wasn’t going to go back to 
the drugstore with you? He told you he wasn’t? A. He 
said, ‘‘Oh, gee, I don’t want to come.’’ And then he said 
he wasn’t going to come. 

Q. So when you went back you knew you would have to 
go back alone and he was going to wait there for you? 
A. Yes. 

Q. How does your foot feel now, Darryl? A. Fine. 


* * me * e * * ae * 
40 Redirect Examination 
By Mr. Kaslow: 


Q. Step up on the stand just a minute, Darryl. 

Darryl, when Schuyler wanted you to go over by your- 
self, you wanted him to go; isn’t that correct? <A. Yes. 

Q. And you tried to talk him into going with you, didn’t 
you? <A. Yes. 


The Court. Darryl, the Court wants to ask you one or 
two questions. You tell these ladies and gentlemen that 
you are eight years of age now? 

The Witness. Yes. 
41 The Court. What grade are you in in school? 
The Witness. The third. 
The Court. And what grades have you attended? 
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The Witness. I have been through nursery, kinder- 
garten, first grade, second grade; and I am in the third 
grade. 

The Court. How do you spell the words, ‘‘Don’t walk’’? 
Do you know how to spell them? 

The Witness. For ‘‘Don’t,’’ I spell it d-o-n-t, and for 
‘‘walk’’ I spell it w-a-l-k. 

The Court. What grade were you in when the bus ran 
into you? 

The Witness. I just came out of kindergarten. 

The Court. Do you think you could spell the words 
‘‘Don’t walk’’ when you just came out of kindergarten? 

The Witness. No. 

The Court. That is all. 

Mr. Roberson. Let me ask him something, if I may, 
Your Honor. 


Recross Examination 
By Mr. Roberson: 


Q. Darryl, although you couldn’t spell the words ‘‘Don’t 
* walk,’? you knew when both of them were lighted up that 
meant you were not supposed to go out in the street? 
A. Yes. 


Schuyler Bates 


ealled as a witness by counsel for plaintiffs and being first 
duly sworn, was examined and testified as follows: 


Direct Examination 
By Mr. Kaslow: 


* * * & e * * * 


Q. And Darryl is your younger brother? A. Yes. 
Q. How old are you, Schuyler? <A. Nine, almost 

10—in February. 
Q. Schuyler, going back to June the 29th, 1955, at approx- 
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imately seven-thirty in the evening, were you and Darryl 
going somewhere that evening? A. Yes. 

Q. Tell us about it. A. Well, we were going over to 
the drugstore to get some books to take to camp with us. 
And when we got over there, I waited outside the drug- 
store and Darryl went in and bought some books. 

And when we got over to the other side of the street, 
I saw that Darryl had a Gene Autry book and he got me 
a Davy Crockett book. And I said, ‘‘Darryl, would you 
please go over to the store and get me a Gene Autry book 
like yours?’’ 

And he said, ‘‘ All right,’’ and started across the street. 
And he steps off the curb and the bus hit him. 

Q. Schuyler, when you told him that you wanted him to 
go back to the drugstore, across the street, how did he 

act? Was he willing right away, or did he say 
44 something to you? A. I don’t quite remember. 
Q. Well, did you have a discussion about it? 
A. I don’t quite remember that, either. 

Q. But Darryl did go across the street? A. Yes. 

Q. And what happened? A. Well, the bus hit him, and 
the side of the bus scraped his head. 

Q. Did anything else happen to him? A. Not that I 
remember. 

Q. Do you remember something about his foot? A. Yes. 
His foot got run over. 

Q. I see. And what did you do? A. I jumped back in 
astonishment and started crying. 

Q. And then what did you do, Schuyler? A. Well, a man 
came up to me and said, ‘‘Wouldn’t you like me to take 
you back to your house and talk to your mother and father 
about it??? And I said, ‘‘Yes,’’ and we walked back over 
to our house. 


* * * cd 2 ® , ® * e 
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Cross Examination 
By Mr. Roberson: 


Q. Schuyler, were you in charge of this trip over 
45 to the drugstore? <A. Yes. 

Q. Did you ask anybody for permission to go? A. 
Yes, my mother and my father. 

Q. And they said it would be all right for you to go? 
A. Yes, and they gave me a quarter or two quarters, some- 
thing like that. 

Q. Did you have a rule in your family that Darryl should 
not go across the street without you? A. I don’t remem- 
ber. 

Q. You don’t remember whether you had any rule about 

crossing the street alone or not? A. No, I don’t remember 
it, because it was two or three years ago. 

Q. Do you know where that bathroom or public lavatory, 
washroom, over there is on the west side of Dupont— A. 
Yes. 

Q. Let me finish the question before you answer it, be- 
cause you might say yes when you mean no. Do you know, 
on Dupont Circle on the west side, over toward the drug- 
store, where there is a public washroom? A. Yes. 

Q. And there are a lot of hedges around that? <A. Yes. 

Q. And there is a big stairway that goes down 
46 under the Dupont Circle for the street cars? <A. 
Yes. 

Q. On your way to the drugstore, Schuyder, didn’t you 
stop there and let Darryl go on over to the drugstore alone? 
Didn’t you stop there and wait for him? A. No. I went 
across the street the first time with him, and waited out- 
side the drugstore. 

Q. When he came out of the drugstore, did you then go 
back across P Street to the place, to this area, this triangle, 
where the bathroom is? A. Yes. 

Q. And was it there you discovered he had bought him- 
self a Gene Autry book, but had gotten you some other 
kind? <A. Yes. 
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Q. And you wanted him to go back and exchange that 
Davy Crockett book for a Gene Autry book? A. Yes. 

Q. Did he want you to go back with him? A. Not that 
I remember. 

Q. Don’t you remember coming up to some lawyers’ 
ofices in May of 1957 with your lawyer and being asked 
some questions about this case? A. Yes, I do. 

Q. Referring to page 36 of that transcript, was this 

question asked you and did you answer it this way ?— 
47 ‘‘Question: Now, why was it that you didn’t go to 
Peoples Drug Store with Darryl? 

‘¢ Answer: I just didn’t want to.’’ 

Was that question asked you and did you answer that 
way? <A. Yes. 

Q. You just felt like you were the boss that day? A. 
Yes. 

Q. And you wanted him to go and you wanted him to go 
alone? <A. Yes. 


Q. Weren’t these questions asked you on this questioning 
by the lawyers recently, and didn’t you answer this way? 


* * * * * * & * * * 


By Mr. Roberson: 
Q. (Reading:) 


‘‘Question: Is there a little cement island with a traffic 
pole and traffic sign between the drugstore and that corner 
that you stood on? 

‘‘Answer: Yes. 

‘‘Question: And there are streets on either side of that 

island, here and here (indicating) ? 
48 ‘*Answer: Yes. 

‘Question: And Darryl crossed both of those 
streets and this island to go into the drugstore, is that 
right”’ 

A. Yes. 

Q. I want you to just listen to the questions and answers, 
because this is what was asked of you and the way you 
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answered, some six or eight months ago. I am going to 
ask you in a minute if you remember this. 

‘‘Question: And Darryl crossed both of those streets and 
this island to go into the drugstore, is that right? 

‘“¢Answer: Yes. 

‘Question: And he came out of the drugstore with the 
books, is that right? 

‘‘*Answer: Yes. 

‘Question: And crossed over both of those streets and 
the island in the middle and came back to the corner on 
which you were standing while you waited for him? 

‘“Answer: Yes. 

‘‘Question: Is that right? 

‘“‘Answer: Yes.”’ 

Schuyler, does that refresh you that you never did go 

across P Street with him, but waited for him on the 
49 island while he first went in for the comic books, 

and he came back later and you looked at them? 
A. I can’t quite remember that. 

Q. You are not sure about it? A. But I did wait outside 
of the drugstore for him. That I do remember clearly. 


¢ * * * * + 5 * * cd 


Q. Are you clear, Schuyler, where it is you waited? Did 
you wait on the sidewalk right outside the drugstore, or 
was it over on the other side of P Street where the wash- 
room is? A. I waited in front of the Peoples Drug Store. 

Q. On the same side of the street as the Peoples Drug 

Store? A. Yes. 
50 Q. And then both of you went back across P 
Street? A. Yes. 

Q. And that is when you discovered he had gotten the 
wrong comic book for you? A. Yes. 

Q. And then you told him to go back? Is that cor- 
rect? A. Yes. 

Q. Was there any argument about whether you should go 
back? A. Not that I remember. 

Q. Were you fighting or wrestling about it? A. No. 
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Q. Did you give him a little nudge and say ‘‘Go on 
back’’? A. No. 

Q. Did he ask you to go back with him? A. No. I don’t 
remember. 

Q. You never did see this bus before it hit Darryl? A. 
No. I think Darryl is the only one who saw it. 

Q. Well, you remember that traffic island in the middle 
of P Street that had the ‘‘Walk’’ and ‘‘Don’t walk’’ sign 
on it? Do you remember that? <A. Yes, sir 

Q. You could read at the time of this Senay 
al couldn’t you? A. Yes. 

Q. When Darryl stepped off the curb, that sign 
feito said ‘‘Don’t walk,’’ when he stepped off, didn’t 
it? A. Yes; but I didn’t notice the sign then. I didn’t 
notice the light. 

Q. If you didn’t notice it, how do you know it said 
‘*Don’t walk’’?? A. Well, I saw it when my brother got 
hit; but that is all. 

Q. It was the side of the bus that your brother came 
into contact with, not the front of it, wasn’t it? A. I don’t 
clearly remember. 

Q. Don’t you know that his foot was in the neighborhood 
of that right front wheel? A. Yes. 

Q. And the right front wheel on a bus is behind the 
front doors of the bus, isn’t 1t? 

Mr. Kaslow: I would object to this. There has been no 
testimony to that. 

Mr. Robertson: Is that disputed? 

The Court: Read that question back, Mr. Reporter. 

The Reporter (Reading): 

**Question: Don’t you know that his foot was in 

the neighborhood of that right front wheel? 

‘Answer: Yes. 

‘‘Question: And the right front wheel on a bus is be- 
hind the front doors of the bus, isn’t it?’’ 


The Witness: Not that I know of. I usually notice it 
is in front of the door. 
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Mr. Kaslow: Just a moment, Schuyler. The Court is 
going to rule on that. 

The Court: I am going to overrule the objection. And 
the answer, as noted, do you want the answer to stand, or 
strike it? 

Mr. Roberson: Let the answer stand. I am going to 
refresh his recollection, because I think he knew in May. 

The Court: Very well. 


By Mr. Roberson: 


Q. Schuyler, when the lawyers were asking you these 
questions—referring to page 46—was this question asked 
you and did you answer this way?— 

‘‘Question: Had the front of the bus gone by Darryl 
when the wheel went over his foot? 

‘‘Answer: Yes.”’ 

Did you answer that way and was that question asked 

you? A. Yes. 
53 Q. And at the same page, at the bottom: 


‘‘Question: Is the front wheel just in back of that 
door? 
‘‘Answer: Yes.”’ 


Was that question asked and did you answer that way? 
Our reporter has no sign for nodding your head. Say yes 
or no. A. Yes. 

Q. Schuyler, you are certain that this ‘‘Walk’’ and 
‘‘Don’t walk’’ sign was operating that day, aren’t you? A. 
Yes. 

Q. Are you certain that it said ‘‘Don’t walk’’ at the 
time Darryl went across? A. Well, it did say that, because 
after my brother got hit I looked around the bus and I saw 
it was ‘‘Don’t walk.’’ 

Q. You mean you walked around to the front of the bus 
and looked at it and it was showing ‘‘Don’t walk,’’ after 
he got hit? A. I didn’t walk around it. When I jumped 
back, I saw it said ‘‘Don’t walk.’’ 
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Q. Wasn’t the bus between you and the sign then? A. 
Yes; but I did see it after the bus hit him. 

Q. How did you see it? Did you walk around? A. 
I jumped back sort of like that way. 

Q. You mean back toward Rock Creek Park, or 
54 back toward Riggs Bank? <A. Back toward the 
lavatory. 

Q. In other words, back towards 20th Street? 

Do you know where that is? It comes in to the west 
of Dupont Circle there. <A. Yes. 

Q. You jumped in that direction and then you could see 
that the sign said ‘‘Don’t walk’’? <A. Yes. 

Q. Was this just as soon as he was hit? A. Yes. 

Q. Did you run home with this man, or did you walk 
home, to tell your folks about the accident? A. I can’t 
quite remember. 

Q. Was Darryl struck just as he stepped off the curb? 
A. I am not sure. 

Q. You don’t know whether he took one or two steps, 
or whether it was the first step? A. That is right. 

Q. You don’t know? A. I don’t. 

Q. You and Darryl play together a lot? A. Yes. 
ay) Q. Does he run all right? <A. Yes. 


* # He * * * ? x ® * 

Q. Wasn’t there a rule in your family before this acci- 
dent, Schuyler, that the younger boy was not to go across 
a street unless you were with him? A. I can’t quite re- 
member. 

Q. Has there ever been a rule in your family about that? 
A. Yes, after Darryl got hit, I think, but not before. 

Q. You don’t remember whether that was the rule at 
the time of the accident or whether that is something that 
started later? A. I think it started later. 


* * am s * * * * 


56 The Court: Is there any more testimony? 
Is that the plaintiffs’ case? 





Mr. Kaslow: Yes, sir. 
The Court: Very well. 


oo 3 * * * a * * 
On Derenpant’s Motion For Directep VERDICT 


Mr. Roberson: Your Honor, at this time may I make a 
motion for directed verdict in favor of the defendant, on the 
ground of no negligence? And I refer Your Honor to 
the case of Capital Transit Company against Peggy Ann 
Gamble, in 82 Appeals D. C. 57. That is a 1947 case in 
which a youngster had run out from behind some furniture 
13 feet into the side of a street car. 


* * * * * m * * * 


The Court: How far did she run into the street? 
Mr. Roberson: Halfway across a 32-foot street. 
a7 The Court: And how old was the child? 
Mr. Roberson: Five years. And she struck the 
left front side of the street car just behind the curved front. 


The child ran a little less than 13 feet, according to the 
opinion. And the Court of Appeals said that a verdict 
should have been directed for the defendant in that case. 
It said: 


‘‘We cannot see how the motorman could possibly be 
held to have been negligent in failing to stop in so brief 
a moment of time. * * * 

‘‘But where, as here, the evidence as to primary negli- 
gence produced by the plaintiff is so weak that to submit 
it to a jury would be to allow them to speculate as to the 
defendant’s negligence the question of contributory negli- 
gence does not enter and the court should rightfully exer- 
cise its lawful diseretion and withhold that evidence from 
the jury.”’ 

I think that case was stronger for the plaintiff than we 
have here, because here all the evidence we have with re- 
spect to the light is that it was on a ‘‘Don’t walk’’. We 
have the child being hit in this very narrow space on just 





36 


either the first step off the curb or one or two steps, as 
distinguished from going halfway across the street. 
There is just completely nothing—the children 
58 were not wrestling or playing or fighting or any- 
thing of the sort—to have made the motorman or 
bus driver aware that there was any danger of their going 
across the street in the face of this ‘‘Don’t walk’’ sign. 

This is a very sympathetic case with a very attractive 
youngster and a very attractive family. It is the sort of 
ease that if it goes to the Jury most of us know what would 
happen because they are such attractive people. 

The Court: You don’t have to stress that. This will be 
strictly a question of law. 

Mr. Roberson. Yes. And I think this ease is controlled 
by the: Peggy Ann Gamble case, I think on the ground of 
no negligence, and I think there was clearly contributory 
negligence. But I don’t bring the motion solely on that 
ground. I think on either or both of the grounds the mo- 
tion should be granted. As for primary negligence, there 
is just none of it, sir. 

Mr. Kaslow: If Your Honor please, I would like to re- 
fer you to Capital Transit Company against Garcia. 


* * ok * * * cay * * * 


Mr. Kaslow: * * * The only reason I am re- 

ferring to the Garcia case is that that is a gong 

ease. The Court of Appeals felt that the failure on the 

part of the operator to sound the gong was sufficient to 

take the case to the jury. And I feel that we have uncon- 

troverted testimony at this time that no gong was sounded 

or no horn blow. I think that had the horn been blown 

by the operator, these children, or at least Darryl, would 
not have run into the street. 

And Your Honor is aware this boy was walking in the 
crosswalk. At the age of six, he was unable to read and 
he could not have known that the sign said ‘‘Don’t walk,’’ 
as it did. And there is no evidence he knew that, that he 
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saw the sign just before he ran out. The evidence is that 
he saw it before he had some quarrel with Schuyler. 

I don’t want to argue the evidence, Your Honor. But 
Schuyler obviously feels some conscience about this, be- 
cause he was the older and it was his idea to return to 
get the book. But, Your Honor, our law is that no matter 
how we feel about parents who let children go out on the 
street, the negligence of the parent is not imputable, as 

Your Honor well knows. And it is clear there was 
60 no horn sounded. 
The Court: Is there anything further? 

Mr. Roberson: Your Honor, let me just answer that 
Garcia horn business. The case of Faucett against Berg- 
mann answers that. In the first place, in Garcia, Mr. Garcia 
walked halfway across Connecticut Avenue and there was 
ample opportunity to sound the gong. Some of the passen- 
gers on the street car saw the man walking across there, 
apparently oblivious. And Judge Edgerton said, ‘‘ Well, 
if they saw him, so could the operator, and he should have 
sounded the gong and given him a chance to do something.”’ 

But in our ease we have the child struck either in the 
first step or one or two steps, and there was nothing to put 
the operator on notice that the boy was going to turn and 
go out into the street. Faucett against Bergmann is much 
closer on the horn aspect of it. That is in 57 Appeals D. C. 
290, where a directed verdict for the defendant—and this 
was an adult, as was Garcia—and it said this: 


‘‘Plaintiff testified that the driver failed to sound the 
horn, but under the admitted circumstances that fact alone 
does not tend to relieve the plaintiff of the charge of con- 
tributory negligence, nor to impute negligence to the driver. 
For it does not appear from the testimony that the driver 

in the exercise of reasonable care should have fore- 
61 seen that plaintiff was about to step in front of the 
truck, in time to have prevented the accident. Ac- 
cordingly, since plaintiff’s testimony established his own 
negligence, and failed to disclose negligence upon the part 
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of the truck driver, the lower court was right in directing 
a verdict against him.”’ 

And that is our ease here, Your Honor. There was 
nothing to put the driver on notice that he should blow the 
horn or do anything other than what he did. There was 
just nothing to put him on notice. 

I think counsel has not distinguished the Peggy Ann 
Gamble case. And his horn argument is not applicable 
because of the Faucett against Bergmann ease. 

I think this is a typical case, and I know Your Honor is 
reluctant to take things away from the jury where it should 
be done, because of the natural sympathy for an attractive 
little boy like this. 

The Court: You can disabuse yourself that Iam going to 
decide this case on the appearance of the child. This is 
a straight question of law. 

Is there anything further, gentlemen? 

Mr. Roberson: No, sir. 

The Court. Very well. This is the ruling of the 
62 Court: 

Each case must of course turn upon its own facts. 
The neighborhood where the accident occurred is clearly 
demonstrated to be a park utilized for playful purposes by 
small children. The driver of this particular D. C. Transit 
bus has been on this run, at least this day. 

The child we are concerned with is a child of six who 
couldn’t read, didn’t know what the sign ‘‘Don’t walk’’ 
means, and apparently—the testimony is clear to that point 
—was in the crosswalk. 

There is no showing how far out in the street he got, un- 
like the Peggy Ann Gamble case where a child five years 
of age ran from obstructions out into the street and literally 
ran into the side of a bus. 

The Supreme Court has laid down the standard of care 
in the case of Barstow versus Capital Traction Company, 
reported in 29 Appeals D. C. 362, stating that 
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‘“‘The law requires a very high degree of care on the 
part of a street railway company in the operation of its 
road, occupying, as it does, the streets and avenues with its 
tracks and cars to its own profit, under a franchise granted 
primarily in the interests of the public. 

‘*A much higher degree of care on the part of a street 

railway company in the operation of its cars is re- 
63 quired towards a child, who, owing to his immature 

years, is incapable of realizing and appreciating 
the proximity of danger and the necessity of care and 
caution to avoid injury, than is required towards grown 
men and women, whose knowledge, experience, and mature 
vears better enable them to look out for themslves.’’ 


Still reading from the headnotes: 


‘‘The question of whether a child of tender years has 
exercised such care as would reasonably be expected from 
a person of his age and capacity is a question for the jury, 
to be determined by the circumstances of the particular 
case.”’ 

See also Quick versus Pointer, reported in 186 Federal 
(2d) 355. And in addition there is a clear showing there 
was no warning signal given. And with the movement of 
the child, the possible application of the last clear chance 
is still feasible. 

Accordingly the Court feels that the testimony does pre- 
sent a case upon which the minds of reasonable men might 
differ, and finds there is an issue of fact for the jury. The 
motion for directed verdict is overruled, with objection 
noted. 


* * * * * * * * * * 


66 David C. Rice 


called as a witness by counsel for defendant and being first 
duly sworn, was examined and testified as follows: 
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Direct Examination 


By Mr. Roberson: 


* * bal * * * » * * * 


Q. Where are you employed, sir? A. D, C. Transit. 


* * * * * * * * « * 


Q. Mr. Rice, were you employed by the transit com- 

pany on the 29th of June, 1955, and involved in an 

67 accident over on Dupont Circle and P Street, North- 
west? <A. Yes, sir. 

Q. What sort of bus were you operating at that time? 
A. A 1941 Mack bus. 

Q. What route were you on? A. G-2 route, P Street. 

Q. Where does it go? Generally in which direction? 
A. From LeDroit Park to 35th and O, and back to LeDroit 
Park. 

Q. 35th and O, Northwest? A. That is correct. 

Q. Mr. Rice, about what time of day or night was this 
accident, approximately? A. Around six, I think, 6:20 
or 6:25. 

Q. Was it in the afternoon, or early morning? A. In 
the evening, p.m. 

Q. Was it still daylight? A. Yes. 

Q. Would you tell the jury, Mr. Rice, what happened as 
you approached the intersection of P and Dupont Circle? 
A. As I was about to make the turn? 

Q. Yes. A. As I started to make the turn onto P Street 
from Dupont Circle, I saw two small boys standing on the 

north curb with their backs to the street. When the 
68 front of my bus got approximately even with them, 

one of the boys either seemed to be pushed or jumped 
out towards the bus, feet first. And I slammed on the 
brakes, which stalled the bus. 

Then I got out of the seat to see what had happened to 
the boy, and someone passing by came running over and 
told me the wheel of the bus was on the boy’s foot. So 
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I backed off his foot, and I stopped the bus and got out to 
see what aid I could give. 


* * * * * * * * * * 


Q. Mr. Rice, what is the traffic control signal for pedes- 
trians to cross P Street at that intersection? A. There is 
a ‘‘Walk’’ and ‘‘Don’t walk’’ sign there. 

Q. And where is that located, sir? A. In the center of 
the intersection, there is like an island divides the west lane 
from the east lane. 

Q. And is that ‘‘Walk’’ and ‘‘Don’t walk’’ light syn- 

chronized with the arrows that control automobile 
69 movement? A. Yes, itis. When you have the green 

arrow that you see from an automobile, the ‘‘Don’t 
walk’? is on. And when the light is red for the vehicles, 
then the ‘‘Walk’’ comes on. 

Q. As you turned into P Street on this occasion, when 
you had the accident with the little boy, did you look at 
that ‘‘Walk’’ and ‘‘Don’t walk’’ sign? Did you see it as 
you turned into the P Street? 

Mr. Kaslow. I object to that, Your Honor. That is a 
definitely leading question. 

The Court. No, I will overrule it. You may answer. 

The Witness. I can’t remember whether I looked at it 
or not. But I know the light was green. But I don’t 
remember whether I looked at it or not. 


By Mr. Roberson: 


Q. If the light was green, what does that mean about 
the ‘‘ Walk’’ and ‘‘Don’t walk”’ sign? A. That would mean 
“<Don’t walk.’’ 

Q. And did you strike the little boy with the front of your 
bus? Or what part of the bus came in contact with him? 
A. The right front wheel was on his foot. 

Q. Where is the right front wheel located on that 
70 type of bus, is what I want to know. A. It is a little 
over six foot back from the front bumper of the bus. 

Q. Can you describe for the jury that right front side 


2 

of a bus, to tell them what is between the very front of the 
bus where the headlights are, and back where the boy’s 
foot was injured? A. There is the front of the bus, and 
then a space I would say about probably between 18 inches 
and two feet, like a dash inside the bus. And then there 
is the front door, and then another space; and then the 
wheels start. And 18 inches or so back from the front door, 
the wheel comes under there. 

Q. Now so far as you could observe, was there any part 
of your bus in contact with the boy other than the wheel, 
the tire? A. Notas far as I could observe, no. 

Q. About how far out from the north curb of P Street 
did this accident occur? How far was the right front side 
of your bus, or the right side of your bus, from the north 
curb of P Street when the accident occurred? <A. I don’t 
know exactly. It was measured, but I didn’t measure it. 
I would say approximately about four feet or so. I would 
say I was about in the middle of the lane of traffic, the 
traffic lane. 

Q. Is that traffic lane relatively wide or narrow 

it that you go to the right on P Street of? A. I think 

it is rather narrow. It wouldn’t be possible, for 

instance, for a bus and another automobile to make that 
turn at the same time. 

Q. And to your right, just beyond the north curb, what 
is located, Mr. Rice? A. Well, there is a little triangle in 
there between P Street and Massachusetts Avenue. There 
are some bushes and things there, and flowers. And then 
down to the bottom of it, near the corner of 20th and P 
Street, is a public rest room there. And there is a stairway 
to go down underneath the circle to catch the Mount 
Pleasant street car. 

Q. Is there any play area in that particular triangle for 
children? A. No. 

Q. What was the approximate speed of your bus at the 
time you saw the little boy coming toward the bus? A. I 
would say it was approximately five miles an hour. 
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Q. What did you do when you saw the little boy coming? 
A. Well I just slammed down on the brakes. 

Q. Is there any difference between the operation of this 

brake and automobile brakes? A. Well, it is a differ- 
72 ent type of brake. It is an airbrake. 
Q. Would you operate it the same way? A. It is 
the same operation. You push it down. 

Q. Did you make what you would term an emergency 
operation, or just an ordinary, slow stop? A. Oh no. I 
made an emergency stop. On that particular type of bus, 
it has a gear shift; it doesn’t have a clutch. And if you 
don’t have it in low gear, it chokes out. And at that par- 
ticular time it choked out, and I would call it an emergency 
stop. 

Q. You mean you slammed on your brakes so hard that 
it stalled your motor? A. That is right. 

Q. Where had you intended to come to a standstill if no 
accident had ever happened ?—the next stop, in other words. 
A. It is about a quarter of a block from where the accident 
took place. There is a bus stop, and there is also a through 
traffic stop sign there. 

Q. What street is that? A. Twentieth and P Street. 


* * * % * * * 5 * * 


Q. Just the other side of the washroom, is that 
73 where the 20th Street— A. Oh yes. In fact, the 
bus stop is about even with the washroom. 
Mr. Roberson. Would you mark this photograph Defend- 
ant’s Exhibit 1? 


(A photograph was marked for identification as Defend- 
ant’s Exhibit 1.) 
By Mr. Roberson: 


Q. Mr. Rice, I show you a photograph marked as De- 
fendant’s Exhibit 1 for identification and ask you what 
that portrays. A. That is the west side of Dupont Circle, 
at the P Street turnoff. This is the westbound lane for P 
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Street. This is the eastbound lane. This is the drugstore. 
This is a sort of a— 

Q. Where on the photograph is the bathroom triangle 
where the bathroom and hedges are located? A. That is 
not on this picture; but it would be down to the right. 

Q. Is that triangle shown? A. Part of it is shown. 

Q. And what appears on that in the photograph? A. 
Something that looks like sort of a hedge, hedge-type 
bushes. 

Q. Does anything else appear in there with respect 
74 to the street car? A. The underpass, the steps you 
go down to the underpass. 

Mr. Roberson. Your Honor, may I show the photograph 
to the jury? 

The Court. Are you offering it in evidence? 

Mr. Roberson. I offer this as Defendant’s Exhibit 1. 

The Court. Is there any objection? 

Mr. Kaslow. No objection. 

The Court. Let it be received. 

(The photograph heretofore marked for identification as 
Defendant’s Exhibit 1 was received in evidence.) 


* * * * * * * * 


By Mr. Roberson: 


Q. Mr. Rice, as you started to turn into P Street was 
there anything about the actions of the boys to indicate to 
you that one of them would turn and go into the street? 
A. No, sir, no indication whatsoever. They had their 

backs to the street. They were facing up towards 
b) the Riggs Bank there in a northerly direction. 
Mr. Roberson. No further questions. 


Cross Examination 
By Mr. Kaslow: 


Q. Mr. Rice, you have testified that your speed as you 
rounded the circle and entered P Street was five miles an 
hour? A. No, sir, I didn’t. He asked me what my speed 
was at the time I saw the boy moving towards the bus. 
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Q. Then what was your speed when you were rounding 
the corner? A. I said my top speed in the circle was ap- 
proximately 10 miles an hour. I only had gone about one 
block since I had last stopped for a traffic light. 

Q. So that you were going around the circle at 10 miles 
an hour? A. I had to stop twice inside the circle for traffic 
signals. 

Q. I see. A. And after I left the last one, I think my 
top speed was 10, about that. 

Q. So when you saw the boys, your speed was five miles 
an hour? A. When I saw the boy coming towards the bus. 

Q. And you know that your speed then was five? 
76 A. I said it was approximately five. I couldn’t say 
exactly what it was. 

Q. Could it have been more? A. There is a possibility 
it could have been more. J would say it was approximately 
five. That is my best estimate. 

Q. You say your motor choked when you put the brakes 
on, And you testified that the motor goes off when your 
bus is not in low gear. Was your bus in high gear? A. It 
was in second gear. 

Q. How many gears do you have on the bus? <A. On 
that particular bus you have three forwards and one 
reverse. 

Q. Three forwards? A. That is right. 

Q. So you had the bus in second gear? A. That is correct. 

Q. And for that reason your motor went off? A. With 
a sudden application of the brakes, without taking it out 
of second gear and putting it either in neutral or low gear, 
it will choke off. 

Q. So that you were going to continue at the approxi- 
mate speed of five miles an hour, unless something hap- 

pened, all the way to the bus stop? A. AsI got up to 
77 it I would have gradually come into it and made a 
smooth stop. 

Q. And were you going to brake at the bus stop? A. I 
had to brake there. And there was also a traffic sign. 
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Q. And your speed of five miles an hour, would that 
carry you to the bus stop? A. Oh yes. It is downhill and 
only about a quarter of a block or so. 

Q. Describe Dupont Circle. Is it a large open area? 
Inside the circle, J mean. A. There are two lanes— 

Q. No;I mean this. Inside the circle, inside the perimeter 
of the circle, is it a large, open, public area? A. There is 
a public area, with benches around there, and trees, and 
sort of a fountain in the middle of it. 

Q. And are children often there when you would pass by? 
A. You mean— 

Q. Well, when you would pass— A. On a nice day and 
in good weather, a lot of mothers have children in there. 
And you see children in there. 

Q. And you would see a lot of children in there? A. 
Like you would in any public park like that. 

Q. And across is this small triangle with the pub- 
78 lic comfort station. A. It is across two lanes of 
traffic. 

Q. It is approximately 50 or 60 feet away? Would you 
say that? A. I would say it is at least as far as from here 
to the back of the courtroom, approximately. 

Q. I see. So it is about this distance, from the triangle. 

How long had you been traveling this particular route, 
Mr. Rice, as a bus driver? A. Well, off and on I have been 
working there ever since J have been working for the 
company. 

Q. I can’t hear you, sir. A. I say off and on. I have 
been working there a little over three years—three years 
and thiee or four months. 

Q. Had you driven this route part of the time or most 
of the time or all of the time? A. I would say I have driven 
it most of the time; but I haven’t driven it all of the time. 

Q. But most of the time? A. But most of the time, more 
than any other driver. 

Q. So you were very familiar with the route and with 
the park itself? A. Yes. 
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79 Q. As you rounded the circle, you testified, you 
saw these two boys on the curb. Was your— 

Mr. Roberson. May it please Your Honor, I don’t think 
he testified that. I think he said as he turned into P 
Street he saw them. 

The Court. The jury’s recollection will control. 

Mr. Roberson. I don’t think he should repeat his testi- 
mony incorrectly. 

Mr. Kaslow. If I did, I am sorry, Your Honor. 

The Court. That is all right. 


By Mr. Kaslow: 


Q. When you saw these boys, was the space between you 
and the boys open? Could you see them clearly? A. Oh yes. 

Q. And how old did you judge these boys to be when 
you first saw them? A. I don’t remember exactly how 
old I judged them. I noticed one of them was, I would 
say, about eight years old, and the other one I guess 
about 10 or so. 

Q. Were they small or large? A. They were quite small. 

Q. The light was good, wasn’t it? A. As far as I re- 
member. It had been quite a while, and I don’t remember 
too well. 

Q. Did you have any indication at all that they 
80 might decide to cross the street? A. No indication 
whatsoever. 

Q. Even though they were standing on the curb? A. 
They were facing the other way. 

Q. Both of them were facing the same way? A. Both 
of them were facing, it would be in a northerly direction, 
with their backs to P Street. 


* * * * e * bad * * * 


Q. So they were both faced in the same way? A. Yes. 

Q. And if they wanted to talk to each other, they would 
have to go like this, wouldn’t they? They would have to 
turn sideways? A. I don’t know their exact position. I 
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saw they were facing that way. There could have been a 
slight hair angle one way or the other. 

Q. Could it have been more than a hair, or were they 
facing each other? You are under oath, Mr. Rice. A. 
Yes, sir. I am trying to give you the best of my knowl- 
edge, as I understand it. If you would ask me how you 

are standing, I would say you are facing me. You 
81 are not exactly facing me. 
Q. Would I be facing you if I were standing this 
way? A. No. You would be facing that wall, then. 

Q. So these boys were both facing directly opposite 
from the crosswalk? Is that your testimony? A. With 
their backs to it, yes. 

Q. Do you recall blowing your horn? A. No, I don’t 
remember whether IJ did or not. 

Q. So you don’t know whether you blew your horn or 
not? A. I don’t remember whether I did or not, no. 

Q. What was the closest you ever got to the curb, then, 
the north curb of P Street? A. The front of the bus got 
to it? 

Q. Well, your right side. What is the closest your right 
side ever got to the curb? A. I imagine my right back 
wheel came within two feet of it. 

Q. I mean the front of the bus. A. That is what I 
asked you. 

Q. The front right side. A. The right front? 

Q. Yes. A. I would say the closest it ever got was 

about four feet. 
2 Q. Could it have been five? A. I would say ap- 
proximately four feet. 

Q. My question, Mr. Rice, is could it have been five? 
A. You would have to ask the police who measured it. 
My estimate is four feet. The police measured it and 
they could tell you. 


* * ad Ld . s * * * * 


Q. * * * Do you recall when we took your deposition 
that I showed you a picture of the scene and you made some 
marks on it? A. Yes, sir. 
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Q. Does this look like it (exhibiting photograph)? A. 
Yes, sir. 
83 Q. Did you make those marks? A. Yes, sir. They 
look like my marks. 


* * * 7 * * * * * * 


Mr. Kaslow. Your Honor, may I offer this, even though 
I have closed my case? 

Mr. Roberson. May counsel approach the bench, Your 
Honor? 

The Court. Yes. 


(At the bench:) 


Mr. Roberson. Your Honor, I think a picture used on a 

deposition is the same thing as the deposition itself. 

84 Under the rule, the deposition of a witness may be 

used for the purpose of contradicting or impeaching 

the testimony of the deponent as a witness. Until this 

man testifies to something different than he did on deposi- 

tion, there is nothing admissible. There is nothing in there 
which impeaches what he said. 

The Court. What is the purpose for which you seek 
to produce this picture which, for the record, has no number 
and we will designate Plaintiff’s Exhibit for cross-examina- 
tion No. 1? 

Mr. Kaslow. He testified on the deposition he first 
saw him— 

The Court. Have we laid the foundation where he says 
he first saw him, or where he first said he saw him? 

Mr. Kaslow. Yes, sir—on the curb. 

The Court. No; that is not what I am driving at. You 
have your testimony on cross-examination as to what he 
said. I gather the purpose of going into the deposition is 
to show an inconsistency. You have led off in that direc- 
tion by asking about a picture. And the point Mr. Rober- 
son makes is where there has been a contradiction shown, 
if there is a contradiction. 
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Mr. Kaslow. You Honor, it isn’t a great inconsistency ; 
but he says four feet, and on his deposition he said four 
and a half feet. 
85 Mr. Roberson. He didn’t, Mr. Kaslow. He said 
from four to five. And that is not inconsistent with 
saying from four to five, what he said here today. 
The Court. He testified on the deposition: 


‘‘When I first started into the circle I would say the 
front of the bus was six or seven feet from the curb. The 
front of the bus was as far as I could get it, and then you 
bring it on around.”’ 


And then further down he said: 
Mr. Roberson. When he went into P Street. 
The Court. (reading): 


‘‘The closest I ever got, I would say, was between four 
and five feet.”’ 


Mr, Roberson. That is what he said on the stand. 


* * * * * * * * bad 


Mr. Kaslow. And I think it is important to show 
that there was at this point it was further into the 
intersection or into the crosswalk than the driver says 
it was. And even if it is only a foot, I feel it is appreciable. 

The Court. Let me see if I get your point. 

Mr. Kaslow. I feel that his testimony on the deposition 
was inconsistent. 

The Court. First of all you have the testimony that 
the bus driver on the stand has given today. Then you 
have directed his attention to the deposition, and I gather 
somewhere in the deposition you feel there is an incon- 
sistency. 

Then you propose, I gather, step three, to offer a picture. 

The only problem is, have you laid a foundation to show 
an inconsistency of which the photograph would be an 
amplification? If you have, then you may by designating 
it as part of his cross-examination. And whether it is 
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relevant or competent or material, you may get it into the 
case. I don’t know. But at the moment you should lay 
the foundation. 
Mr. Kaslow. Your Honor, I think this. I don’t 
87 know about the importance of this. But I have 
another question. 

The Court. Go right ahead. The ruling of the Court 
would be to lay the foundation, and then you may offer 
supporting evidence. 

Mr. Kaslow. Thank you, Your Honor. 


(Counsel having returned to trial tables :) 
By Mr. Kaslow: 


Q. Mr. Rice, at the time that the bus and the child 
came into contact, where in relation to the crosswalk was 
the point of impact? A. As far as I can remember, it 
was in the crosswalk. 

Q. In the crosswalk. And how far from the north curb 
was the point of impact? A. I said, as far as I can remem- 
ber, approximately four feet. 

Q. As you were making the turn, which way were you 
looking? A. I was looking in all directions. 

Q. Then were you looking to the left? A. I glanced to 
the left and to the right. I glanced to the rear through the 
mirror. 

Q. And why were you glancing to the rear? A. Well, 
when you make a turn like that you must glance in the 

mirror and make sure an automobile doesn’t try to 
88 get inside your right rear there when you swing 
around. 

Q. Could an automobile have gotten in? <A. No, it 
couldn’t have gotten in. But some of them have been 
known to try something like that when a bus is making a 
turn like that. 

Q. That is very interesting. It couldn’t physically have 
gotten in there? No automobile could have? Is that true? 
A. No, it couldn’t have gotten in there, no; but some of 
them try. 
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Q. It couldn’t have gotten in between the bus and the 
eurb, could it? A. No. 

Q. And you were looking also to your left? A. Yes. 

Q. And were you looking to the right? A. Yes, sir. 

Q. And you had previously, just a short time before, 
seen the two boys? Is that correct? A. Yes, I saw them 
as I started to make my turn. When I looked to my right 
I saw them standing there. 

Q. That was still when you were in the circle, before 
you got to P Street, is when you saw the boys? Is that 

correct? A. Oh, I imagine that was the circle, is 
89 actually where the turn starts. 

Q. Yes. But did you keep your eyes continuously 
on the boys? A. No. I kept my eyes more or less con- 
tinuously but not when I am turning the corner, I don’t 
stare at one spot. You have to keep your vision circulating. 

Q. Could you have overlooked looking to the rear and 
looked more to the boys? A. Pardon me? I didn’t under- 
stand that. 

Q. Could you have overlooked looking to the rear, and 
devoted yourself more to looking at the boys? A. Was it 
possible that that could have happened? Is that what you 
mean? 

Q. Yes. A. I don’t believe so. 

Q. You could not have overlooked looking to the rear 
and devoted more of your looking time to the boys? A. 
I don’t follow your question. Do you mean would it be 
possible for me to do that, or did I do that, or is it possible 
that I did do that? 

Q. Would it have been possible for you to do that? A. 
Would it have been possible? 

Q. Yes. A. You mean, if I had wanted to, could I have 

done that? 
90 QQ. Yes. Just answer the question you have re- 
peated. Could you have done it? A. That question 
can have two ways. I don’t understand it. 
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Q. Mr. Rice, as you testified, you were looking to the 
rear, to the left, and to the right. And were you looking 
to the front? A. Yes. 

Q. Now, you also testified that you were looking to the 
rear because you wanted to avoid an automobile coming 

around to your right rear—is that right—between 
91 you and the eurb? A. An automobile, bicycle or 
anything might try to come in, as I make my turn. 

Q. Could you have not looked to the right rear and have 
looked more at those boys? <A. I believe my vision was 
circulated. 

Q. Did those boys stand out to you? Did they strike 
you as an important thing to bear in mind as you were 
making your turn? A. Well, they didn’t stand out as any 
particular danger. They were standing there with their 
backs to the street, and gave no indication that anything 
was wrong. They were standing with their backs to the 
street. 

Q. What was their demeanor there when they were 
standing there? Were they moving, or standing still, or 
what? A. More or less still. 

Q. Were they moving? A. Not to my knowledge they 
were not moving. They may not have been standing 
exactly at attention. They might have been shuffling their 
feet a little bit. 

Q. Did you see the little boy actually leave the curb? A. 
You mean did I see him actually in the air moving? 

Q. Yes. A. Yes, sir. 
92 Q. Did you see bim as he left the eurb? A. Yes, 
sir. 

Q. Do you know what part of the bus he struck, or what 
part of the bus struck him? A. The right front wheel. 

Q. Could it have been further toward the front? A. 
There wasn’t any evidence of it being. 

Q. Did you see exactly where he struck? Did you see it 
with your own eyes? A. The front wheel, yes. There 
wasn’t any evidence of any other part of the bus striking 
him. 
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Q. You were behind the wheel of the bus, were you not? 
A. Yes, sir. 

Mr. Roberson. What wheel are you talking about? The 
steering wheel, or the right front wheel? 

Mr. Kaslow. The steering wheel. 

The Witness. Yes, sir. 


By Mr. Kaslow: 


Q. Were your doors open or closed? A. Closed. 
Q. Were you able to see the little boy actually come into 
physical contact with the bus? A. No, I didn’t see him 
actually come into contact with it. 
93 Q. So you don’t know whether the boy struck the 
front of the bus, or the bumper, or what? All you 
know is that vou were behind the steering wheel of the 
bus? Isn’t that correct? A. That is correct. 


* * * * * * * sd * * 


Q. When you got out of the bus, after you stopped the 
bus, where was the little boy then? A. When I first started 
to get out of the bus, somebody came by and told me the 
wheel of the bas was on his foot, and then I backed up off 
of it. 

Q. Where was the body of the little boy? A. Laying on 
the street, in a north-south direction with his foot south 
and head north. 

Q. Is there space under the front of the bus for the 
boy to pass under and get to the front wheel? A. Yes, sir. 
It sits pretty high off the ground. 

Q. So he could physically pass under the front of the 
bus and his foot could lodge under the wheel? A. Yes, sir. 

Q. That is true? A. Yes, sir. 
94 Q. Could it have happened? <A. Sir? 

Q. ‘Could it have happened at this time? Could 
the accident have happened that way? A. Yes, sir—if I 
understand you correctly. 

You say, he could have slid without making contact with 
the bus? Is that what you mean? 





a5) 


Q. No. My question was simply could the accident have 
happened by the boy being struck by the front of the bus 
and going under the bus and having his foot lodge under 
the wheel? A. ITamsorry. I didn’t understand the question. 
I don’t think it could have happened that way. 

Q. Could it? A. I don’t know. I am not an authority 
on something like that. 


* * * * * * * * * * 


Q. When you first saw the boys, how far from the 

place of collision, the point of impact, were you? 

A. How far? I don’t know exactly. You see, I was start- 

ing around that turn there, and I guess it is maybe from 
where I am sitting to where you are sitting. 

Q. How long is the bus, is your bus, or was that bus? 
A. I don’t know. 

Q. Could it be 20 feet? A. I don’t know how long it is. 

Q. You don’t know how long itis? A. No. 

Q. Could you have been a bus length away? Does that 
sound familiar to you? A. Possibly. 

Q. You have driven a bus for a number of years. Could 
you put a bus in between you and me, lengthwise? A. Not 
probably, no. 

Q. I can’t hear you. A. No, I don’t believe you could. 

Q. Could you put it between yourself and this 
96 courtroom? A. Oh yes. 

Q. As you were rounding your turn, or as you were 
rounding the circle and preparing to go into P Street, were 
you braking—by that I mean applying your foot to the 
brake—or were you accelerating? A. You mean when I 
was in Dupont Circle? 

Q. Yes. A. I was accelerating in the circle. 

Q. And then as you saw the boys, what were you doing? 
A. When I first saw the boys? When I first saw the boys 
I was still accelerating. But I hadn’t turned out of the 
circle then. I was preparing to. 

Q. Did you continue to accelerate? A. Pardon me? 
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Q. Did you continue to accelerate? A. Did I continue 
to aceclerate? 

Q. Yes. A. I don’t believe I accelerated much more after 
that, because about the time I saw them I was getting ready 
to make the turn. And as soon as I started to make the 
turn, I rested my foot on the brake then. 


* * * * * * * * * bs 


97 Mr. Roberson. Your Honor, I want to introduce in 
evidence the traffic regulation 12(b) about the ‘‘ Don’t 

Walk’’ signals. 

The Court. You can pass it up to me when I charge 
them, please. 

Mr. Roberson. I wanted to read it now. 

The Court. Oh, surely, and then give it to me later. 

Mr. Roberson. That coneludes my case. 


Own Derenpant’s Motion For Dirrectep VeErpict, RENEWED 


And I want to renew my motion. Does Your Honor want 
any argument on that? 

The Court. No. Let the motion for directed verdict 
be renewed, and overruled, and objection noted. 

While you gentlemen are at the bench, what about in- 


structions? 

98 Mr. Roberson. I do have some written instruc- 
tions. 

* * * * * * * * * * 


The Court. And I shall give it in this language: You 
are instructed as a matter of law that while a lesser degree 
of care is required of one of tender years than of an adult, 
this degree of care depends upon the intelligence, the age 
and knowledge of the child. And still the child—the one 
here being of six years—depending upon these factors, 
may be guilty of contributory negligence. That is for the 
jury to say. Along those lines. 

Mr. Roberson. Yes, sir. In other words, it could be 
either way, depending upon what the jury thinks. 


of 


The Court. That is right. 

That is up to you. 

Mr. Kaslow. I want you to give it, Your Honor. 

The Court. You ask for it? 

Mr. Kaslow. Yes, sir. I prefer to be conservative. 

Mr. Roberson. You are not now talking about last 

clear chance? 
99 The Court. Yes, I am talking of last clear chance. 
Mr. Roberson. I think last clear chance is not in 
this case and it would be error to give it, Your Honor. I 
don’t think the elements are here. 

The Court. The only problem is to know the distance 
and the time and the rest. I think it is an issue of fact. 
I will give it, subject to your objection. 

Mr. Roberson. I think there would have to be some 
evidence as to the child moving or giving some indication. 
I think there would have to be some evidence that the 
accident could have been avoided. 

The Court. I will give the last clear chance, in the 
usual language. 

How much time do you gentlemen need for argument? 


100 (Counsel having returned to counsel tables:) 


Mr. Roberson. Ladies and gentlemen, at the time of the 
accident this regulation was in effect in the District of 
Columbia: Section 12 of the traffic regulations, in 1953: 


‘‘Pedestrian Walk and Wait Signals. 

‘Whenever special pedestrian control signals ex- 
hibiting the words ‘Walk,’ ‘Don’t Walk’ or ‘Wait’ are 
in place, such signals shall indicate as follows:’’ 

Section(b), ‘‘Wait or Don’t Walk’’— 

‘“‘No pedestrian shall start to cross the roadway 
in the direction of such signal, but any pedestrian who 
has partially completed his crossing on the walk 
signal shall continue to a sidewalk or safety island 
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whichever is nearest while the ‘Wait’ or ‘Don’t Walk’ 
signal is showing.’’ 


101 And I would like to introduce into evidence, Your 
Honor, the portions of Darryl Bates’ deposition con- 

cerning which I interrogated him on e¢ross-examination, 
and also of Schuyler Bates. 

The Court. You actually did lay that foundation and 
actually did ask the questions. So it will be in the record. 

Mr. Roberson. I want them as part of the record. 

The Court. Yes. 

Mr. Roberson. Thank you. 

The defendant rests. 

The Court. Is there any further testimony, in rebuttal? 

Mr. Kaslow. No, Your Honor. 


* * * * * * + 
(The jury having left the courtroom:) 
The Court. Counsel for defendant indicated he had 


some prayers for instruction. Can you pass up the Court’s 
set now? 


* * * * * * * * * 


The Court. I will indicate I am prepared to grant 

your first, fourth, fifth and sixth prayers in sub- 
stance. 

* * * * * w * * * * 


The Court. And I am going to indicate I will deny 
prayers 2 and 3, and note objection to the action. 
We will resume after the recess. 


(Following brief recess, the jury not in the courtroom:) 


Mr. Kaslow. Your Honor. (Plaintiffs’ prayers for in- 
struction were handed up.) 

The Court. Let us take the defendant’s prayers first, 
because I have read those. I have indicated I am prepared 
to grant defendant’s instructions 1, 4, 5 and 6, in substance; 
and I expressed doubt and indicated I will not grant de- 
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fendant’s requested instructions 2 and 3. If you care to 
argue it, I will be glad to hear you. 


td * * * * * * * * 


The Court. You may argue that to the jury. 
Now No. 3. 

Mr. Roberson. I would think that that would express 
the law, that until a reasonably prudent man would have 
seen something that indicated they were going to disregard 
that sign, he would be entitled to assume they would pay 
attention to it. 

The Court. The problem, of course, is the age of the 
child. That is the only thing. 

Mr. Roberson. Well, of course, the motorist can’t ana- 
lyze the age of every child that he passes. These children 
looked at least ten years old to him. 

The Court. I guess that is why the Almighty 

105 lets us grow up the way He does, so we can see a 

small child from an infant, and until he reaches 
maturity. 

Mr. Roberson. These weren’t infants. I mean, they 
weren’t toddlers or anything like that. They were old 
enough to be allowed out on the street alone, apparently. 

The Court. That is assuming a fact, again, that is not 
in the evidence. They were about six vears of age. I will 
deny that, if that is the theory of it. 

Mr. Kaslow. You are admitting all except two, then? 
Is that right, Your Honor? 

The Cotrt. I will recapitulate, so there will be no 
question about it. The Court will grant in substance the 
following: Defendant’s requested instruction No. 1, De- 
fendant’s No. 4, Defendant’s No. 5, Defendant’s No. 6. 

The Court will grant as amended in substance Defend- 
ant’s requested instruction No. 2, consisting of the first 
sentence only, which is amended to delete the entire second 
sentence. And the Court will deny the instruction No. 3, 
with objection noted. 
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109 Now, Mr. Roberson, would you be good enough to 
give me that traffic regulation, Section 12? 
Mr. Kaslow. Your Honor, I didn’t read Section 
110 54. I know I closed my case; but I think I should 
be allowed to do it. 

The Court. Let me read 54 into the record. 

Mr. Kaslow. Yes. 

The Court. (Reading): 

| ‘‘Notwithstanding the foregoing provisions of this 
Article, every driver of a vehicle shall exercise due 
care to avoid colliding with any pedestrian upon any 
roadway and shall give warning by sounding the horn 
when necessary and shall exercise proper precaution 
upon observing any child or any confused or ineapaci- 
tated person upon a roadway.”’ 

Do you object to that? 

Mr. Roberson. Yes, sir, because it talks about ‘‘this 
Article.”’ That is Article IX, which has nothing to do 
with our lawsuit. Besides that, it talks about children in 
the roadway. There is no evidence this child was in the 
roadway. 

The Court. I am prepared to give it and will permit 
you to reopen your case, and you will note the objection of 
counsel for defendant. 

Very well. Are we ready now for the argument? 

Mr. Kaslow. Yes, sir. 


112 Judge’s Charge to the Jury 
The Courts: *** 


116 You must find at the outset, under the burden 

of proving by the preponderance of the evidence, 
that there was negligence shown on the part of the de- 
fendant, before you can of course hold the defendant liable 
for this alleged accident. 
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In order for the plaintiffs to recover in this case, the 
burden is upon them to prove by a preponderance of the 
evidence the following: 


1. That Darryl, the minor plaintiff, was injured by this 
accident. 


117 2. That the bus was operated negligently by its 
driver. 


And 3, that the negligence was the proximate cause of 
Darryl’s injury. 


Now as to the manner of the accident, there is an is- 
sue of fact as to how it occurred, where it occurred; and 
you must determine that from the evidence. 

On the question, the second issue, that the bus was negli- 
gently operated as alleged by the plaintiffs, you are in- 
structed that negligence is the doing of an act which a 
reasonably prudent person would not do, or the failure 


to do something which a reasonably prudent person would 
do, actuated by those considerations which ordinarily 
regulate human conduct. It is the failure to use ordinary 
care in the management of one’s property or one’s person, 
in order to avoid injury to another. 


* * * * * * * * * * 


Isasmuch as the amount of caution used by the 

ordinarily prudent person varies in direct propor- 

tion to the danger known to be involved in an undertak- 

ing, it follows that in the exercise of ordinary care the 

amount of caution required will vary in accordance with 

the nature of the act and with the surrounding circum- 
stances. 

It is the duty of the driver of a motor vehicle to ex- 
ercise that degree of care which an ordinarily careful 
person would exercise—the keeping of a proper lookout, 
keeping his car under control, and being ready to give any 
warning signal should that become necessary. In that 
same particular the Court instructs you there is no duty 
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to sound an automobile horn, unless a reasonably 
119 prudent man under the same or similar circum- 
stances would do so. 

Thus an ordinarily prudent person driving a car in a 
neighborhood where he knew or had reason to know there 
were many small children should take more care than if 
children were not present. Similarly if children are known 
to be about, there is a duty upon the driver to see that 
their rights are properly protected. The driver of the 
automobile must obey traffic regulations, and of course the 
child must likewise do the same. 

Each side has contended for a regulation of our traffic 
regulations, and accordingly the Court instructs you that 
violation of a traffic regulation is negligence in and of 
itself. If you find that the minor plaintiff violated such 
a traffic yeeulation and that such violation was the proxi- 
mate cause of the accident, it would be your duty to return 
a verdict for the defendant. On the other hand, if you 
find that the adult driver of the bus violated a traffic 
regulation, that would likewise be negligence in and of 
itself; and if you find that that violation of that particular 
traffic regulation was a proximate cause of the accident, 
then it would be a show of negligence on his part. 

Accordingly the plaintiff has asked the Court to give 
you an instruction along those lines and to read you Sec- 
tion 54 of the traffic regulations which were in force and 

effect on the day when this accident occurred. Sec- 
120 tion 54 reads as follows: 


‘‘Notwithstanding the foregoing provisions of this 
Article, every driver of a vehicle shall exercise due care 
to avoid colliding with any pedestrian upon any roadway 
and shall give warning by sounding the horn when neces- 
sary and shall exercise proper precaution upon observing 
any child or any confused or incapacitated person upon a 
roadway. ae 
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The plaintiff, in line with that same principle of law, 
has asked the Court to read you Section 12; and that 
section reads and the Court quotes: 


‘¢Whenever special pedestrian control signals exhibiting 
the words ‘Walk,’ ‘Don’t Walk,’ or ‘Wait’ are in place, 
such signals shall indicate as follows:’’ 


Paragraph (a), the word ‘‘ Walk’’— 


‘Pedestrians facing such signal may proceed across the 
roadway in the direction of the signal and shall be given 
the right-of-way by the drivers of all vehicles. 


““(b) Wait or Don’t Walk.—No pedestrian shall start 
to cross the roadway in the direction of such signal, but 
any pedestrian who has partially completed his cros- 
121 sing on the walk signal shall continue to a sidewalk 
or safety island whichever is nearest while the ‘ Wait’ 

or ‘Don’t Walk’ signal is showing.”’ 


The Court instructs you that, as the Court has stated, 
there must be a show of negligence by the preponderance 
of the evidence on plaintiffs’ side against the defendant. 
But at the same time the Court instructs you that the 
defendant is not what is known in the law as an insurer. 
In order for the plaintiffs to recover, they must prove 
negligence and by the preponderance of the evidence. 

The mere fact that an accident happened, considered 
alone, does not support an inference that some party to 
the accident was negligent. As the Court has said, the 
burden is on the plaintiffs to show negligence on the part 
of the defendant, and that this negligence was the proxi- 
mate cause of the accident. 


* * * * * ” * * * 


You are instructed as a matter of law that while 

a lesser degree of care is required of an infant of 
tender years than of an adult, and this degree of care de- 
pends upon the intelligence, the age and knowledge _ ‘of 
the child, still a child of six years, depending upon all of 
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those factors, could be guilty of contributory negligence. 
It is for the jury to say, from a preponderance of the evi- 
dence in the case, whether or not the minor plaintiff was 
capable and intelligent enough to appreciate the danger 
of his conduct. And if you find that the minor plaintiff 
was aware of the danger and, being aware of the danger, 
started out into the field of the danger, it is a question 
for vou as to whether or not he is guilty of contributory 
negligence. But you must of course take into considera- 
tion all of the circumstances which the evidence has shown 
as to how old he was, what he did, where the point 

124 of impact occurred, if you find it from the evidence, 
'and all the circumstances of the case, and decide 

that as a jury question in determining what are the facts. 

Now if you find that the defendant’s driver was negli- 
gent and by reason of his negligence the minor plaintiff 
was injured, and further that the defendant has failed to 
prove contributory negligence on the part of Darryl, 
then your verdict must be for the plaintiff Darryl against 
the defendant. Then you would have for your determina- 
tion another question. 

There has been argued to you the effect of a principle 
of law called the last clear chance. This principle of law 
means simply this. It presupposes a perilous situation 
created or existing through the negligence of both the 
plaintiff and the defendant, but assumes that there was a 
time when the defendant could and the plaintiff could 
not, by use of means available, avoid the accident. This 
principle is not to be applied if the emergency is so sudden 
that there is no time to avoid the collision, or the accident. 

In other words, and the Court repeats, it is not to be 
applied if the emergency is so sudden that there is no 
time to avoid the collision, for the defendant is not re- 
quired to act instantaneously. And in determining whether 
an interval did exist when the minor child was oblivious 

to his peril or for some other reason was unable 
125 to extricate himself from that peril, and when the 
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driver could have avoided the collision by the ex- 
ercise of due care, you should consider the rate of speed, 
the time it would take the bus to stop, the length of time 
between Darryl’s first appearance and when the accident 
occurred, where he was hit, as well as any other factors 
which may shed light upon the question of when the 
driver could or should have been aware of Darryl’s posi- 
tion. 

To summarize, in considering this last clear chance doc- 
trine, you are instructed that the burden is upon the 
plaintiff in that matter to prove four elements— 

One, that the boy was in a position of peril; 

Two, that the plaintiff, the boy, was oblivious of his peril; 

Three, that the driver of the bus was aware or by the 
exercise of reasonable care should have been aware of 
plaintiff’s danger and obliviousness ; 

And, fourth, that the driver was able to avoid the ac- 
cident after he became aware of the plaintiff’s danger 
and obliviousness, but failed to do so. 

Now if any one or more of those four elements are 
wanting, then the doctrine has no application and it would 
be your duty to disregard it. 


* * * * * * * * * 


There is also in this case a suit brought at the 
same time by the father. And you are instructed 
that if Darryl cannot recover in his suit, then of course 
the father may not recover in his. If you decide that the 
child, Darryl, can recover, then the father is entitled to 
recover such sum as will compensate him for the expenses 
incurred to date, provided that you find that the parents 
of Darryl were themselves exercising that degree of care 
for the safety of their son that ordinarily careful persons 
would exercise. If they did not exercise such care, then 
the father cannot recover, even though you may 

127 _—‘ find for the son, Darryl. 
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128 To recapitulate that, you may return a verdict 

for the defendant, which means that stops the case 
and the plaintiffs have not borne their burden of proof 
and you have not found for them and there are no damages 
as a result. Or you may find for the child, and return a 

fair and reasonable verdict for him, which means 
129 | that you have given him a verdict. And you may 

find for the father—and you still have the question 
to decide, of course, concerning the father’s actions. And 
you may find for the infant but not for the father, if that 
is your verdict. And if you do not find for the infant, 
then of course you may not find for the father. 


* * * m * * * * * * 


134 (Accordingly at 2:10 p.m. the jury retired to con- 
sider of its verdict.) 





(At 4:20 p.m. the following proceedings were had, the 
jury not being in the courtroom:) 


The Court: There has just been handed to the Court 
this note. It is not addressed to anyone, and it starts with 
a numeral, ‘*1’’— 


‘<What made the B. D. stop?’’ 

I would interpret that, without knowing, that ‘‘B. D.’’ 
means bus driver—but it might be something else— 

‘“What made the B. D. stop? 

‘*2. Does not blowing the horn constitute negligence? 

‘¢3. Did the B. D. see or not see the child as he left the 
sidewalk? 

‘*4, Where was the child when you’’— 

I don’t know who ‘‘you’’? means— 

‘‘4. Where was the child when you approached the cross- 
walk after you started the turn?”’ 


Signed, ‘‘F. Westlein, Foreman.”’ 
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135 This is obviously a question of fact. There is no 
question of law involved. I will call them in and so 
instruct them. 
You may bring the jury in. 


(The jury now in the box:) 


The Court: Mr. Foreman, would you rise, please—Mr. 
Westlein. I will ask you first, has the jury been able to 
arrive at a verdict? 

The Foreman: No, Your Honor, it hasn’t. 

The Court: The Court received just before you came in 
a series of four questions. These have been discussed with 
counsel. They are what we call, in the practice of the 
law, questions that involve issues of fact. The function 
between the jury and the judge is completely exclusive. 
The judge is the judge of the law, to instruct the jurv as 
to what constitutes negligence, what constitutes contribu- 
tory negligence, what constitutes the burden of proof. And 
the function of the jury is to take from the testimony, 
which in many cases conflicts, and resolve as a unanimous 
verdict what you think the facts of the case might be. I 
am not in a position as the judge, therefore, to answer 
any of these questions, since they do involve issues of fact. 
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COUNTERSTATEMENT OF THE CASE 


Appellant’s statement of the case is generally acceptable 
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~ does not wish to burden this Court with a full Counter 
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Darryl’s seven year old brother, Schuyler Bates, stated 
(J.A. 28) that the bus struck Darryl and scraped his head. 
He went on to say that Darryl’s foot got run over. The 
operator stated (J.A. 40) that he got out of the seat to 
see what had happened to the boy, someone passing by ran 
to him, said the wheel of the bus was on the boy’s foot and 
he then had to back the bus off the foot before be got out 
of the bus. He stated that the right front wheel was on 
Darryl’s foot. 


Darryl, the infant plaintiff (J.A. 21), testified that he 
forgot all about the lights and started to cross the street 
in the crosswalk when the bus hit him. He repeatedly stated 
that he did not see the bus until after it hit him. The 
Appellant fails to mention (J.A. 47) the clear view that the 
operator had of the intersection and the two boys on the 
edge of the sidewalk. The operator admitted (J.A. 48) 
that he did not blow his horn and that the boys were 
moving or shuffling about on the curb. He went on to 
admit he did not know the point of impact between Darryl 
and the bus. He did not know whether the front or the 
bumper of the bus struck Darryl. He admitted (J.A. 54) 
that Darryl could have been struck by the front and passing 
under the front of the bus, lodging his foot under the 
wheel. 


SUMMARY OF POINTS 


1. The action of the lower court in overruling Appel- 
lant’s motion for a directed verdict did not constitute error. 


2. The action of the lower court in charging the jury 
upon the doctrine of last clear chance did not constitute 
error. 


SUMMARY OF ARGUMENT 


The record in this case demonstrates that the driver- 
employee of the defendant was negligent in failing to sound 
his horn and warn the infant plaintiff of his impending 
turn into the crosswalk. Had he done so, the six year old 
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plaintiff would not have entered the crosswalk. It is un- 
disputed that the location of this accident, Dupont Circle, 
was a play and park area at which many small children were 
present, all within the knowledge of defendant. 


ARGUMENT 


1. There Was No Abuse of Discretion in the Overruling of 
Defendant's Motion for a Directed Verdict 


The undisputed evidence established that the infant 
plaintiff, a boy six years of age, was standing at the very 
edge of the curb of Dupont Circle next to the crosswalk. 
With him was his brother, Schuyler, seven years of age. 
They were arguing about returning to the drug store for 
an exchange of comic books. Schuyler, the older boy, 
succeeded in imposing his will upon the plaintiff, Darryl. 
Without thinking, Darryl stepped from the curb into the 
crosswalk, took several steps and was struck by the right 
front of the bus. Darryl could not read the ‘‘Don’t Walk’’ 


sign, he was confused and oblivious of the danger. 


Appellant relies upon Roberts v. Capital Transit Co., 
76 U.S. App. D.C. 367, 131 F. 2d 871 (1942) to support the 
statement that ‘‘reasonable men could not have differed 
upon the conclusion that there had been no negligence 
upon Transit’s part.’’ The facts of the Roberts case are 
that an adult woman was crossing a busy street in the 
middle of the block; obviously, an inapplicable case. 


In Capital Transit Co. v. Gamble, 82 U.S. App. D.C. 57, 
160 F. 2d 283 (1947) a small child darted from behind a 
large stack of furniture located on the curb between inter- 
sections. Clearly, this case too is inapplicable, because 
the operator had no opportunity to see the child and 
furthermore, the child was crossing between intersections. 


Appellant’s quotation at the bottom of page 5 and the 
top of page 6 of the brief is inapplicable to this case 
because of the fact that the plaintiff in the Roberts case 





4 


was an adult walking in a place where she should not have 
been and failed to see what she should have seen. 


In Jackson v. Capital Transit Co., 69 App. D.C. 147, 148, 
99 F. 2d 380, 381 (1938), which Appellant cites, a mature 
man was jaywalking and usurping the right of way. Justice 
Miller made this distinguishing remark, 


‘‘The presumption is—in the absence of such factors 
—‘that a grown man is aware of his surroundings. 
If the deceased had been lying, or sitting, or stooping 
down, or even standing, between the tracks, it might 
have suggested danger and obiviousness, if he had been 
a cripple, or pushing a cart, or moving mail bags, if 
he had been staggering or stumbling, or groping or 
tapping with a cane; if he had been a child, or if the 
motorman should have seen that he was in distress—as 
where a person had caught his foot between the rails— 
and had failed to slacken speed and to give warning; 
then, under any of such circumstances, there might 
have been a case to go to the jury.’’ (emphasis 
supplied.) 


The italicized portion of the opinion of Justice Miller 
quoted above clearly distinguishes the Jackson case. 


This Court has taken a firm stand in the modern trend 
of the law of negligence. Certainly, Finney v. Capital 
Transit Co., 91 U.S. App. D.C. 61, 198 F. 2d 81, and Capital 
Transit v. Garcia, 90 U.S. App. D.C. 168, 194 F. 2d 162 
are the majority and more generally accepted view of the 
courts. Garcia deals with an oblivious adult pedestrian 
who walked into the side of a streetcar in which the oper- 
ator failed to blow his horn as a warning. In Finney v. 
Capital Transit Company, the streetcar collided with the 
rear of a motorcycle standing still, waiting on the tracks. 
In the instant case, Darryl was also oblivious and in a 
position of danger. In United States v. Benson, 88 US. 
App. D.C., citing Washington and Georgetown Railroad 
Co. v. Gladmon, 82 U.S. 401, 408, 21 L. Ed. 114, and Barstow 
v. Capital Traction Co., 29 App. D.C. 362, 372, this Court 
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said that less care and discretion were required of an infant 
of tender years. In the Benson case, a five year and seven 
month old child darted out into the crosswalk. Darryl 
was six years of age, standing on a curb next to the cross- 
walk and a play area with his seven year old brother. He 
was oblivious of danger and confused. In darting out into 
the crosswalk, he did something that the operator should 
have expected and anticipated and in failing to warn 
Darryl or stop, he was negligent. 


2. The Doctrine of Last Clear Chance Was Correctly Applied 
to This Case 

The operator, David C. Rice, testified that he had driven 
this route for several years and was very familiar with it. 
He knew that small children came there to play. He testi- 
fied that he was beginning to make his turn when he first 
saw the two boys, that they were both standing on the 
curb and that their feet were shuffling. The operator testi- 
fied that he could not remember whether he looked at his 
light or not, but that he knew the light was green. He 
stated that as he went into the turn he was looking to 
his left, to his right, to the front and to his right rear, in 
order to prevent automobiles from coming between his 
bus and the curb. He testified that he knew that an auto- 
mobile could not have gotten in, but that some of them 
might try. 


He went on to state that he did not keep his eyes 
continuously on the boys and there is a distinct implica- 
tion that had he done so, and/or blown his horn as a warn- 
ing, the accident would not have happened. It is well 
settled law that children of tender years do the unexpected. 
Seeing two children of 6 and 7 in a position as herein- 
before described, and failing to give warning, but on the 
contrary, using precious time to preserve the position 
of his bus in traffic, notwithstanding the fact that an auto- 
mobile could not have usurped the position of the bus, 
is clearly negligence. The slow speed of the bus is all 
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the more reason why the accident should not have hap- 
pened. 


The infant plaintiff did all that he was expected to 
do, except obey a sign that he could not read and the 
evidence is not clear that he was walking against the sign. 
Certainly, he was oblivious of the danger of the bus 
which was making a right turn. The fact that the two 
boys were on the curb shuffling their feet, looking away 
from the crosswalk and oblivious, together with the char- 
acter of the location, makes it the duty of the operator 
to give warning. He was primarily negligent and if the 
infant plaintiff was contributorily negligent (although there 
is no evidence that he was), then the operator had the 
last clear chance to give warning. Capital Transit v. 
Garcia, supra, Finney v. D. C. Transit, supra, U. S. v. 
Benson, supra. 


Appellant urges that Section 54 of the Traffic and Motor 
Vehicle Regulations (May 1, 1953) should not have been 
admitted because this appellee was not upon a roadway. 
The trial court properly permitted Appellee to introduce 
this regulation as it deals with the exercise of due care 
and the sounding of a horn, both of which are material 
herein. To contend that because the infant Appellee was 
on the curb about to enter the roadway, the regulation 
is inapplicable, is merely an effort to split hairs. 


CONCLUSION 
It is respectfully submitted that the verdict appealed 
from should be affirmed. 
Respectfully submitted, 


Currrorp C. Kastow 
1010 Vermont Avenue 
Washington 5, D. C. 
Attorney for Appellee 
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